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PROPRIETY OF THE REGISTER OF COPYRIGHTS’ 
REFUSAL TO RENEW A COPYRIGHT 
REGISTRATION PREDICATED ON THE DUAL 
BASIS THAT THE WORK IS A COMPOSITE WORK 
AND A WORK MADE FOR HIRE 


Where a renewal application for registration of a proprietor’s claim to copy- 
right, predicated on renewal rights accorded under section 24 of Title 17, 
United States Code, asserts in the same application mutually exclusive 
claims as a “proprietor of a copyright in a composite work” and as the “em- 
ployer of a work made for hire,” the Register of Copyrights, in the proper 
exercise of his discretion, may refuse to register an application which re- 
lies upon both of these mutually exclusive grounds. 


A “composite work,” by definition, cannot also be a “work made for hire,” 
since the latter presupposes that the contributors are employees who are 
not entitled under the Act to review copyright registrations as “authors.” 
A composite work permits both the proprietor of the original copyright in 
the composite, as well as the individual contributing authors, to apply for 
renewal. 


While the Register of Copyrights is not required to issue a certificate which, 
because it states conflicting claims, is prima facie defective, the Register 
may issue separate certificates, each asserting only a single, albeit a con- 
flicting, claim. The certificates do not establish copyright ownership and 
any conflict may thereafter be judicially resolved. 


JUNE 10, 1974. 
THE PRESIDENT. 

DEAR MR. PRESIDENT: This letter responds to your request 
for my opinion as to whether the Register of Copyrights has 
the legal discretion to deny the registration of an application 
for the renewal of a copyright in which the applicant has as- 
serted two different bases of renewal which the Register con- 
siders to be contradictory. This question stems from the re- 
fusal of the Copyright Office to register a corporate 
publisher’s renewal applications relating to its serialized 
comic books. Each application asserts that the publisher is 
entitled to a renewal both as the proprietor of a “composite 
work” and as an employer for whom a “work [was] made for 
hire”. The question is important in the administration of the 
copyright laws. 

Resolution of the issue turns primarily on the proper con- 


2 Copyright Registration 


struction of section 24 of Title 17, United States Code.! Un- 
der that section, a copyright lasts for an original term of 28 
years from the date of first publication of the work, and may 
be renewed for an additional term of 28 years by certain des- 
ignated persons. Renewal is effected by registration in the 
Copyright Office of an application made during the last year 
of the original term. Section 24 reads in pertinent part as fol- 
lows: 


The copyright secured by this title shall endure for 
twenty-eight years from date of first publication 
...: Provided, That in the case of any posthumous 
work or of any periodical, cyclopedic, or other com- 
posite work upon which the copyright was originally 
secured by the proprietor thereof, or of any work 
copyrighted by a corporate body (otherwise than as 
assignee or licensee of an individual author) or by an 
employer for whom such work is made for hire, the 
proprietor of such copyright shall be entitled to a re- 
newal and extension of the copyright in such work 
...:! And provided further, That in the case of any 
other copyrighted work, including a contribution by 
an individual author to a periodical or to a cyclope- 
dic or other composite work, the author of such work 
[or his designated heirs or representatives] shall be 
entitled to renewal....” 


Thus, in all but four special categories of cases, the renewal 
is to be made by the author of the work if living, or by the 
designated successors of a deceased author. In the four spe- 
cial categories of cases the renewal is to be made by the pro- 
prietor of the copyright. These four categories are: posthu- 
mous works, periodicals and other composite works, works 
copyrighted by a corporate body and works made for hire. 
The “proprietor” in this context means the owner of the copy- 
right at the time renewal registration is made, and not the 
first or original proprietor. In other words, a proprietor claim 
follows the ownership of the copyright. 

The problem may be simply put. The publisher contends 
that once the statutory renewal requirements have been met, 


1 Title 17 was enacted as positive law in 1947. 61 Stat. 652. 


43 Op. A.G. The President 3 


such as the completion of the prescribed application form and 
the payment of the statutory fees, the Register is without 
further authority to refuse registration.” He contends this is 
so notwithstanding possible contradictory factual state- 
ments in a renewal application. In contrast, the Copyright 
Office notes that the registration certificates it issues are by 
statute deemed, in judicial proceedings, to be prima facie ev- 
idence of the facts stated therein (17 U.S.C. 209). Therefore 
the Office contends that it is a valid exercise of its discre- 
tionary authority to withhold registration of renewal certifi- 
cates which, because of patent factual contradictions, would 
in effect be void upon their issuance.? 

Two separate but related issues are presented: first, 
whether for the purpose of registering a proprietor’s claim 
for renewal under 17 U.S.C. 24 the same work can be both a 
“composite work” and a work done “for hire”; and second, if 
both claims are contained in a single renewal application, 
whether the Register of Copyrights may refuse registration.4 

The language of the Copyright Act, ‘its legislative history, 
the long standing administrative practice of the Copyright 
Office in dealing with matters of this kind, and other rele- 
vant considerations, lead me to conclude that one who in the 
same application claims as a “proprietor of a copyright in a 
composite work” and as the “employer of a work made for 
hire” is asserting mutually exclusive claims. It is my opinion 
therefore that the Register of Copyrights may, in the proper 
exercise of his discretion, refuse to register an application 
that relies upon both these grounds. I further conclude that 
the Register may, if he chooses, permit a publisher to sub- 
mit separate applications, each reciting only one of these 
grounds. However, I should add the caution that my opinion 


2 Section 207 of Title 17 authorizes the Register of Copyrights to make rules 
and regulations for the registration of claims to copyright. Those rules and reg- 
ulations are set forth in 37 C.F.R., Part 202. 

3 Registration is not the equivalent of a copyright. The Register of Copyrights 
merely issues certificates of registration of a claim to copyright. See 41 Op. A.G. 
395, 398 (1958), and cases cited. 

* If it is decided that these claims must be submitted on separate applica- 
tions, a collateral issue raised involves the authority of the Register of Copy- 
rights to require separate fees for processing each application. Since I conclude, 
infra, that the Register may, in his discretion, require separate applications 
for each of these claims, I see no reason under these circumstances for a de- 
parture from the fee provisions contained in the Copyright Act. Those provi- 
sions require a $4.00 fee “for the registration of a claim to renewal of copy- 
right.” 17 U.S.C. 215, as amended by P.L. 89-297. 
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is confined to the relationship between these two particular 
categories of claims and is not to be read as affecting other 
categories or combinations thereof. 


I. Mutual Exclusiveness of the “Composite Work” and 
“Work Made for Hire” Claims 


Under the statutory scheme of renewal embodied in sec- 
tion 24, quoted above, specific renewal categories or bases of 
claims are set forth and certain priorities with respect to the 
persons entitled to apply for renewal are established. It is 
clear that only the persons enumerated are entitled to ap- 
ply. 28 Op. A.G. 162 (1910). Except in the four special situ- 
ations set forth in the first proviso of the section, that right, 
as noted above, is conferred upon the author of the work or, 
if he be not living, upon certain of his heirs or representa- 
tives. In the special situations, the right to renew is given to 
the proprietor. However, none of the terms used in that pro- 
viso, including the words “composite work” or “work made 
for hire”, are specifically defined in the Act, except that un- 
der section 26 (17 U.S.C. 26) an “author” is defined to include 
an employer in the case of a work made for hire. 

Nevertheless, it is generally agreed by courts and com- 
mentators? alike that under the Copyright Act, if a work was 
done by an employee for hire, it is not only the employer, 
rather than the employee, who is treated as the author, but 
also that only the proprietor® is entitled to renew. In Shapiro, 
Bernstein and Co., Inc. v. Bryan, 123 F.2d 697 (2d Cir. 1941), 
one of the leading cases in the copyright area, the court in 
discussing the meaning of “the work for hire” exception con- 
cluded: 


The simple meaning of the words is that when the 
employer has become the original proprietor of the 
copyright because it was made by an employee for 
“hire” the right of renewal goes with it, unlike an as- 
signment.... The “work” intended is clearly any 


5 See Ringer, “Renewal of Copyrights” Study No. 31 in the series of Copyright 
Law Revision Studies (Senate Committee Print, 1961) at 140—141 and the au- 
thorities cited therein. 

6 As explained infra, a proprietor in this sense means the person who owns 
the copyright at time of renewal. It may be the employer, its successor in in- 
terest, or someone to whom the copyright had been sold. 
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“work” winch but for the employment, the employee 
could have himself copyrighted.... 


In the “composite work” case, the situation differs. There, 
the proprietor is authorized to seek a renewal of copyright in 
the work as a collective whole, which includes those portions 
that were done by its employees for hire. However, an indi- 
vidual author, even though not holding the original copyright 
on his own contribution and so long as he is not an employee 
for hire, is entitled under the terms of the second proviso in 
section 24 to apply for renewal of his own contribution to the 
work. As the court in Bernstein observed: 


The second [category] provides for “composite 
works” by which we understand those to which a 
number of authors have contributed distinguishable 
parts... but which they have allowed a “proprietor” 
to include in one copyright. 


123 F.2d at 698.7 


The Bernstein court’s characterization of a composite work 
as involving the efforts of several “authors” is particularly 
significant. In contrast, in the work for hire situation there 
is by the terms of § 26 of the Act but one “author,” i.e., the 
employer. This factor alone points to the distinguishing fea- 
ture of these concepts, and it is this fundamental difference 
in their scope and consequences that results in their self-con- 
tradictory nature. If a work is asserted to be “composite” in 
nature, it follows, on the basis of the accepted judicial con- 
struction of that term, that one or more separable component 
parts must have been contributed by individual authors who 
were not employees for hire and who therefore may claim a 
renewal right in those, separable parts. Accordingly, an al- 
legation that the work was also done entirely for hire is man- 


7 It his been asserted that because section 24 provides for renewals of any 
“periodical, cyclopedic, or other composite work”, the comic books here are pe- 
riodicals, a category entirely different from a composite work, and consequently 
that the concepts inherent in the composite work category are wholly inap- 
plicable. That position is not supportable. Applying general rules of statutory 
construction, together with a thorough examination of the legislative history, 
it is clear that Congress intended a periodical, etc. to be merely one species of 
a composite work. 
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ifestly inconsistent because such a claim presupposes an em- 
ployment relationship inapposite to the contributing author 
relationship embodied in the “composite work” claim. 

The legislative history of the Copyright Act supports this 
construction. While a renewal system was included in the 
first Copyright Act of 1790, no provision was made for re- 
newal by proprietors as such until 1909. Even then, it is clear 
from the committee reports accompanying the 1909 Smoot- 
Currier bill, which became the Copyright Act of 1909, that 
the renewal system was intended primarily to benefit the au- 
thor or his heirs. See H.R. Rep. No. 2222, S. Rep. No. 1108, 
60th Cong., 2d Sess. (1909). To this end, section 23 of the 
1909 Act (now section 24 as codified) gave, authors priority 
in the renewal hierarchy in order to provide a living author 
an opportunity to benefit eventually from his work’s success 
despite previous assignments; and, if the author were dead, 
to ensure that his next of kin would be the recipient of those 
benefits. Exceptions, in language corresponding to the four 
situations now embodied in the first proviso of section 24 as 
- codified, were made only in cases where it would be unrea- 
sonable to expect several contributing authors to be in a po- 
sition to cooperate in applying for a renewal. As explained in 
the House Report on the 1909 Smoot-Currier bill: 


In the case of composite or cyclopedic works, to 
which a great many authors contribute for hire and 
upon which the copyright was originally secured by 
the proprietor of the work it was felt that the pro- 
prietor of such work should have the exclusive right 
to apply for the renewal term. In some cases the con- 
tributors to such a work might number hundreds and 
be scattered over the world, and it would be impos- 
sible for the proprietor of the work to secure their co- 
operation in applying for the renewal.® 


8S. Rep. No. 1108, 60th Cong., 2d Sess. 15 (1909). Use of the words “for hire” 
in the above quotation appears to have been a misnomer. The reason stated 
for giving the proprietor a right to renew in the case of a composite work—that 
it might not be possible to have the many contributors cooperate in applying 
for a renewal—is logical where those contributors were not employed on a 
salary basis and would therefore have had renewal rights as authors. That rea- 
son is inappropriate if the contributors had worked for hire since they would 
then have no renewal rights and the proprietor alone would be entitled to re- 
new. 
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Nevertheless, it is important to note that, with respect to 
a composite work even under this statutory scheme, an au- 
thor was still entitled to renew his contribution to that work 
if he had undertaken to register it separately.? In 1940, sec- 
tion 23 of the 1909 Act was amended to permit separate re- 
newal by authors of contributions to periodicals and other 
composite works, whether the contributions had originally 
been registered separately or not. 54 Stat. 51. No compara- 
ble renewal rights in his work product were ever accorded to 
employee-contributor in the work-for-hire situation, which 
suggests that Congress was fully cognizant of the definitional 
distinctions it was making in the attendant rights and legal 
consequence respecting each of these categories. Manifestly, 
the fact that authors were expressly given an unqualified 
right in their contributions to a composite work, coupled with 
the absence of similar treatment in the work-for-hire class 
and the fact that an employer is by statute treated as the au- 
thor of a work made for hire, provide a clear indication that 
the categories are patently incompatible. 

Equally significant is the treatment the Register of Copy- 
rights has traditionally accorded renewal applications con- 
taining more than one of the specified renewal classes. It is 
a well established principle of statutory construction that an 
interpretation of a statute by those charged with its admin- 
istration is entitled to substantial weight. Udall v. Tallman, 
380 U.S. 1, 16 (1965). 

Section 207 of title 17 authorizes the Register “to make 
rules and regulations for the regulation of claims to copy- 
right as provided by this title.” Formal regulations issued by 
the Copyright Office pursuant to that authorization pro- 
vided, that “renewal claims may be registered only in the 
names of persons falling within one of the classes specified 
in the copyright law.” 37 C.F.R. § 202.17. (Emphasis added.) 
Under its existing practice, the Copyright Office has consis- 
tently refused to register on one application competing or 
conflicting factual claims although it has allowed the regis- 


® Section 23 of the 1909 Act provided in pertinent part: 


That in the case of any other copyrighted work, including a contribution 
by an individual author to a periodical or to a cyclopedic or other compos- 
ite work when such contribution has been separately registered the author 

... Shall be entitled to a renewal .... (Emphasis supplied). 
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tration of such claims on separate aplpications. For exam- 
ple, the Office refuses to register an application for an orig- 
inal copyright claim which either states that the work had 
not been published but also states that it had been published 
on a certain date, or which states two different dates of first 
publication. Nor will it register a single application stating 
that the copyright is claimed solely by a corporate claimant 
as employer for hire and is also claimed adversely by an in- 
dividual author who denies that he was employed for hire. 
The Copyright Office maintains it has taken such actions 
pursuant to a valid exercise of its discretionary authority, 
and I agree with that position for the reasons set forth be- 
low. The Copyright Office is obliged to protect not only the 
integrity of individual copyrights but also the copyright 
process as a whole. Clearly, neither of these objectives is 
served if the Copyright Office must issue registration cer- 
tificates that are void at inception. The registration of a sin- 
gle renewal application containing a composite work claim 
as well as a work made for hire claim leads invariably to that 
result. 


II. Discretionary Authority of Register to Refuse 
Registration 


While it is true that the Register is not charged with the 
responsibility of resolving disputed claims, neither should he 
be considered as operating merely in a ministerial capacity 
without any degree of discretion. In Bouve v. Twentieth Cen- 
tury-Fox, 122 F.2d 51, 53 (D.C. Cir. 1941), it was held that 
“the Act establishes a wide range of selection within which 
discretion must be exercised by the Register in determining 
what he has no power to accept.” In 1958, Attorney General 
Rogers, relying on this decision, concluded that, although the 
copyright laws impose no specific duty upon the Register to 
deny registration to obscene or libelous matter, it could not 
be said that he was without such power, as a matter of his 
discretionary authority. 41 Op. A.G. 395, 396 (1958), supra. 

Of course, while it would be beyond the authority of the 
Register to refuse, for example, to issue a renewal certificate 
merely because the applicant inadvertently lists a claim on 
the wrong line of the form, the present situation is quite dif- 
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ferent. Under the Copyright Act, registered applications be- 
come part of the public records of the Copyright Office (17 
U.S.C. 212) from which the public, and prospective publish- 
ers in particular, may ascertain the asserted facts pertain- 
ing to a copyright claim. Equally important, as noted earlier, 
the certificate of registration is prima facie evidence of those 
facts. 17 U.S.C. 209. In fact, the courts have gone beyond this 
and have held that the certificate is also prima facie evidence 
of the validity of the copyright claim. See Pantone Inc. v. A. 
I. Friedman, Inc., 294 F. Supp. 545 (S.D.N.Y. 1969); Marcal 
Paper Mills, Inc. v. Scott Paper Co., 290 F. Supp. 43 (D.N.J. 
1968). 

It is evident that the Register must have the authority to 
insist that applications and registration certificates show 
clearly and unequivocally the facts determinative of the 
scope, validity, and ownership of the copyright in order to 
prevent public deception or confusion. To issue a certificate 
bearing both a “composite work” and a “work made for hire” 
claim would not only engender public confusion, but also 
make the Copyright Office a party thereto, a circumstance 
that unavoidably undermines the essential integrity of the 
entire copyright process. It is for these very real and com- 
pelling reasons that I conclude that the Copyright Act em- 
powers the Register to decline registration of these conflict- 
ing claims. 

In contrast, issuance of separate certificates, each assert- 
ing only a single claim, does not place the Register in the po- 
sition of having to issue a defective certificate. As in the other 
situations in which separate certificates bearing competing 
claims are issued,!° the certificate itself is not facially in- 
valid; and any dispute as to the legitimacy of either claim 
can be tested by the affected claimants through the full evi- 
dentiary proceedings provided in a judicial setting without, 


10 For example, if it is not known whether an author, who has been missing 
and unheard from for some time, is living, separate renewal applications in his 
name and in the name of his wife (as widow) may be registered. Another ex- 
ample would be that of a deceased author’s illegitimate child who was named 
an executor in the author’s will. Where the status of an illegitimate child is in 
doubt, he may apply separately for renewal as the author’s child and as ex- 
ecutor. 
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at the same time, impairing the integrity of the copyright 
process.!! Viewed in this light, permitting the Register to is- 
sue separate certificates is a practical and wholly justified 
procedure. 


Respectfully, 
WILLIAM B. SAXBE. 


11 An example of where a court’s decision was not affected by the fact that 
each of the contending parties had submitted in support of its claim a differ- 
ent registration certificate is Picture Music Inc. v. Bourne, 457 F.2d 1213 (2d 
Cir. 1972). There, one party presented the court a certificate showing that it 
had obtained renewal as a proprietor of the work in question; whereas the other 
party submitted a certificate indicating that she was the author of that work. 
Despite the existence of these seemingly inconsistent certificates, the court 
proceeded to decide the infringement question. 


TITLE TO PRESIDENTIAL PAPERS—SUBPOENAS 


The papers and other historical materials which accumulate in the White 
House during the tenure of a President are the property of that President 
when his tenure ends with the possible exception of certain permanent 
records kept by the Chief Executive Clerk. That rule is based on a prac- 
tice going back to the beginnings of the Republic and acknowledged by all 
three branches of the Government. 


Such materials are affected by a public interest which may subject the for- 
mer President’s ownership rights to certain limitations directly related 
to the character of the materials as records of government activity—no- 
tably, limitations necessary to protect national security information and 
to assure continued use of documents needed for the process of govern- 
ment. 


Where such materials, while in the custody of the United States, are sub- 
jected to subpoenas and court orders directed to the United States or its 
officials, such judicial process has precedence over a former President’s 
right to immediate possession. 


SEPTEMBER 6, 1974. 
THE PRESIDENT. 

My DEAR Mr. PRESIDENT: You have requested my opinion 
concerning papers and other historical materials retained by 
the White House Office during the administration of former 
President Richard M. Nixon and now in the possession of the 
United States or its officials. Some such materials were left 
in the Executive Office Building or in the White House at the 
time of former President Nixon’s departure; others had pre- 
viously been deposited with the Administrator of General 
Services. You have inquired concerning the ownership of 
such materials and the obligations of the Government with 
respect to subpoenas and court orders addressed to the 
United States or its officials pertaining to them. 

To conclude that such materials are not the property of for- 
mer President Nixon would be to reverse what has appar- 
ently been the almost unvaried understanding of all three 
branches of the Government since the beginning of the Re- 
public, and to call into question the practices of our Presi- 
dents since the earliest times. In Folsom v. Marsh, 9 F. Cas. 
342 (No. 4901), 2 Story 100, 108-109 (C.C.D. Mass. 1841), 
Mr. Justice Story, while sitting in circuit, found that Presi- 
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dent Washington’s letters, including his official correspon- 
dence,! were his private property which he could bequeath, 
which his estate could alienate, and in which the purchaser 
could acquire a copyright. According to testimony of the 
Archivist of the United States in 1955, every President of the 
United States beginning with George Washington regarded 
all the papers and historical materials which accumulated 
in the White House during his administration, whether of a 
private or official nature, as his own property.” A classic ex- 
position of this Presidential view was set forth by President 
Taft in a lecture presented several years after he had left the 
White House: 


The office of the President is not a recording office. 
The vast amount of correspondence that goes 
through it, signed either by the President or his sec- 
retaries, does not become the property or a record of 
the government unless it goes on to the official files 
of the department to which it may be addressed. The 
President takes with him all the correspondence, 
original and copies, carried on during his adminis- 
tration. Taft, The Presidency 30—31 (1916). 


Past Congressional recognition of the President’s title is 
evidenced by the various statutes providing for Government 


1 The official documents involved in the case were: 


Letters addressed by Washington, as commander-in-chief, to the Presi- 
dent of Congress. 

Official letters to governors of States and speakers of legislative bodies. 

Circular letters. 

General orders. 

Communications (official) addressed as President to his Cabinet. 

Letter accepting the command of the army, on our expected war with 
France. 2 Story at 104-105. 


The clear holding on the property point (Jd. at 108-09) is arguably converted to dic- 
tum by Justice Story’s later indication, in connection with another issue, that copy- 
right violation with respect to the official documents did not have to be established in 
order to maintain the suit. (Jd. at 114). 


2 Statement of Dr. Wayne C. Grover, Archivist of the United States, during 
the House Hearings on the Joint Resolution of August 12, 1955, 69 Stat. 695, 
To provide for the acceptance and maintenance of Presidential libraries, and 
for other purposes (now codified in 44 U.S.C. 2101, 2107 and 2108; hereinafter 
referred to as the “Presidential Libraries Act”), Hearing before a Special Sub- 
committee of the Committee on Government Operations, House of Represen- 
tatives, 84th Cong., lst Sess., on H.J. Res. 330, H.J. Res. 331, and H.J. Res. 
332 (hereafter referred to as “1955 Hearings”), pp. 28, 45. 
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purchase of the official and private papers of many of our 
early Presidents, including Washington, Jefferson, Madison, 
Monroe and Jackson. See 1955 Hearings at 28, 39-42. 

Even if there were no recent statutory sanction of Presi- 
dential ownership, a consistent history such as that de- 
scribed above might well be determinative. As the Supreme 
Court said in United States v. Midwest Oil Co., 236 U.S. 459 
(1915): 


[G]overnment is a practical affair intended for 
practical men. Both officers, law-makers and citizens 
naturally adjust themselves to any long-continued 
action of the Executive Department—on the pre- 
sumption that unauthorized acts would not have 
been allowed to be so often repeated as to crystallize 
into a regular practice. That presumption is not rea- 
soning in a circle but the basis of a wise and quiet- 
ing rule that in determining the meaning of a statute 
or the existence of a power, weight shall be given to 
the usage itself—even when the validity of the prac- 
tice is the subject of investigation. Jd. at 472-73. 


[While no express authority has been granted [by 
Congress], there is nothing in the nature of the power 
exercised which prevents Congress from granting it 
by implication just as could be done by any other 
owner of property under similar conditions. Id. at 
474. 


Moreover, with respect to the practice at issue here, there 
is recent statutory sanction. The 1955 Presidential Libraries 
Act, which serves as the permanent basis of the Presidential 
Library system, constitutes clear legislative acknowledge- 
ment that a President has title to all the documents and his- 
torical materials—whether personal or official—which ac- 
cumulate in the White House Office during his incumbency. 
The Federal Records Act of 1950, 64 Stat. 587, which was the 
predecessor of the Presidential Libraries Act, authorized the 
Administrator of General Services to accept for deposit “the 
personal papers and other personal historical documentary 
materials of the present President of the United States.” Sec- 
tion 507(e), 64 Stat. 588. The word “personal” might have 
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been read as intended to distinguish between the private and 
official papers of the President.* The corresponding provi- 
sion of the current law, however, 44 U.S.C. 2107(1), avoids 
the ambiguity. It envisions the President’s deposit of all Pres- 
idential materials, not only personal ones. During the House 
debate on the Presidential Libraries Act, Congressman 
Moss, who was in charge of the bill, expressly stated: 


Four. Finally, it should be remembered that Pres- 
idential papers belong to the President, and that they 
have increased tremendously in volume in the past 
25 or 30 years. It is no longer possible for a President 
to take his papers home with him and care for them 
properly. It is no accident that the last three Presi- 
dents—Hoover, F.D. Roosevelt, and Harry Tru- 
man—have had to make special provisions through 
the means of the presidential library to take care of 
their papers. 


101 Cong. Rec. 9935 (1955). 


The legislative history of the Act reflects no disagreement 
with this position on the part of any member of the Congress. 
The hearings before a Special Subcommittee of the House 
Committee on Government Operations indicate congres- 
sional awareness of the Act’s assumption that all Presiden- 
tial papers are the private property of the President. 1955 
Hearings at 12, 20, 28, 32, 52, 54, 58. 

A recent discussion concerning ownership of Presidential 
materials appears in the report prepared by the staff of the 
Joint Committee on Internal Revenue Taxation involving the 
examination of President Nixon’s tax returns. H. Rept. 93- 
966, 93d Cong., 2d Sess. (1974). The report points to the prac- 
tice of Presidents since Washington of treating their papers, 
both private and official, as their personal property; and to 
the congressional ratification of the practice in the 1955 li- 


3 Compare Section 507(e) with Section 507(a), dealing with the records of an 
agency. A memorandum prepared in the Office of the Assistant Solicitor Gen- 
eral (now Office of Legal Counsel) on July 24, 1951 indicated that such a dis- 
tinction between private and official Presidential papers would be inconsistent 
with historic precedents, and difficult if not impossible to maintain. It accord- 
ingly regarded the Records Act’s use of the term “personal” as intended merely 
to exclude the permanent files of the Chief Executive Clerk discussed at page 
18 below. 
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brary legislation. It concludes that “the historical precedents 
taken together with the provisions set forth in the Presi- 
dential Libraries Act, suggest that the papers of President 
Nixon are considered his personal property rather than pub- 
lic property.” Id. at 28-29. 

An apparent obstacle to Presidential ownership of all 
White House materials is Article II, section 1, clause 7 of the 
Constitution, which provides: 


The President shall, at stated times, receive for his 
services a compensation, which shall neither be in- 
creased nor diminished during the period for which 
he shall have been elected, and he shall not receive 
within that period any other emolument from the 
United States, or any of them. 


But objection based upon this provision is circular in its 
reasoning, except insofar as it applies to the blank typing pa- 
per and materials upon which the Presidential records are 
inscribed. For the records themselves are given to the Pres- 
ident as an “emolument” only if one assumes that they are 
not the property of the President from the very moment of 
their creation. As for the blank typing paper and materials, 
which are of course of negligible value, they can be regarded 
as consumables, like electricity or telephone service, pro- 
vided for the conduct of Presidential business. In any event, 
the Constitutional provision can simply not be interpreted 
in such a fashion as to preclude the conferral of anything of 
value, beyond his salary, upon the President. An eminent au- 
thority on the subject states the following: 


As a matter of fact the President enjoys many more 
emoluments from the United States than the ‘com- 
pensation’ which he receives ‘at stated times’—at 
least, what most people would reckon to be emolu- 
ments. 


Corwin, The President 348 n. 53. 


He gives as examples of such additional emoluments pro- 
vided by the Congress the use of personal secretaries and the 
right to reside in the White House. Id. at 348—49. 

Another obstacle to Presidential ownership of the materi- 
als in question is their character as public documents, often 
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secret and sometimes necessary for the continued operation 
of government. However, without speaking to the desirabil- 
ity of the established property rule (and there is pending in 
the Congress legislation which would apparently alter it — 
S. 2951, 93d Cong., 2d Sess., a bill “[tlo provide for public 
ownership of certain documents of elected public officials”), 
it must be conceded that accommodation of such concerns 
can be achieved whether or not ownership of the materials 
in question rests with the former President. Historically, 
there has been consistent acknowledgement that Presiden- 
tial materials are peculiarly affected by a public interest 
which may justify subjecting the absolute ownership rights 
of the ex-President to certain limitations directly related to 
the character of the documents as records of government ac- 
tivity. Thus, in Folsom v. Marsh, supra, Mr. Justice Story 
stated the following: 


In respect to official letters, addressed to the gov- 
ernment, or any of its departments, by public offi- 
cers, so far as the right of the government extends, 
from principles of public policy, to withhold them 
from publication, or to give them publicity, there may 
be a just ground of distinction. It may be doubtful, 
whether any public officer is at liberty to publish 
them, at least, in the same age, when secrecy may be 
required by the public exigencies, without the sanc- 
tion of the government. On the other hand, from the 
nature of the public service, or the character of the 
documents, embracing historical, military, or diplo- 
matic information, it may be the right, and even the 
duty, of the government, to give them publicity, even 
against the will of the writers. 


2 Story at 113. 


That portion of the Criminal Code dealing with the trans- 
mission or loss of national security information, 18 U.S.C. § 
793, obviously applies to Presidential papers even when they 
are within the possession of the former President.* 


4 Section 11 of Executive Order 11652 makes explicit provision for declassi- 
fication of Presidential] material that has been deposited in the Archives. 
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Upon the death of Franklin D. Roosevelt during the clos- 
ing months of World War II, with full acceptance of the tra- 
ditional view that all White House papers belonged to the 
President and devolved to his estate, some of the papers deal- 
ing with prosecution of the War (the so-called “Map Room 
Papers”) were retained by President Truman under a theory 
of “protective custody” until December 1946. Matter of Roo- 
sevelt, 190 Misc. 341, 344, 73 N.Y.S. 821, 825 (Sup. Ct. 1947); 
Eighth Annual Report of the Archivist of the United States 
as to the Franklin D. Roosevelt Library (1947) p. 1. Thus, re- 
gardless of whether this is the best way to approach the prob- 
lem, precedent demonstrates that the governmental inter- 
ests arising because of the peculiar nature of these materials 
(notably, any need to protect national security information 
and any need for continued use of certain documents in the 
process of government) can be protected in full conformity 
with the theory of ownership on the part of the ex-President. 

Because the principle of Presidential ownership of White 
House materials has been acknowledged by all three 
branches of the Government from the earliest times; because 
that principle does not violate any provision of the Consti- 
tution or contravene any existing statute; and because that 
principle is not inconsistent with adequate protection of the 
interests of the United States; I conclude that the papers and 
materials in question were the property of Richard M. Nixon 
when his term of office ended. Any inference that the former 
President abandoned his ownership of the materials he left 
in the White House and the Executive Office Building is elim- 
inated by a memorandum to the White House staff from Jerry 
H. Jones, Special Assistant to President Nixon, dated the day 
of his resignation, asserting that “the files of the White House 
Office, belong to the President in whose Administration they 
were accumulated,” and setting forth instructions with re- 
spect to the treatment of such materials until they can be 
collected and disposed of according to the ex-President’s 
wishes. We are advised that the materials previously de- 
posited with the Administrator of General Services were like- 
wise transmitted and received with the understanding of 
continuing Presidential ownership. 

I must, however, exclude one category of documents from 
the scope of this opinion concerning ownership and advise 
you that their status cannot be definitively determined on 
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the basis of presently available information. Although the 
fact is not recorded in the published materials we have ex- 
amined, our inquiry indicates that at least in recent mem- 
ory certain “permanent files” have been retained by the Chief 
Executive Clerk of the White House from administration to 
administration. These include White House budget and per- 
sonnel material, and records or copies of some Presidential 
actions useful to the Clerk’s office for such purposes as keep- 
ing track of the terms of Presidential appointments and pro- 
viding models or precedents for future Presidential action. 
Retention of these materials by the Chief Executive Clerk is 
of course not necessarily inconsistent with initial Presiden- 
tial ownership. In light of the otherwise uniform practice 
with respect to much more important official documents, re- 
linquishment of these materials may reasonably be regarded 
as a voluntary act of courtesy on the part of the outgoing 
Chief Executive. I cannot, however, make an adequately in- 
formed judgment concerning these files without more ex- 
tensive factual and historical inquiry, which your need for 
this opinion does not permit. Of course, even if such inquiry 
should show that these particular documents have been re- 
garded as Government property, that conclusion would not 
support a generalization of Government ownership with re- 
spect to the much more extensive other material covered by 
this opinion, as to which the Presidential practice and con- 
gressional acquiescence are clear. 

As to the obligations of the Government with respect to 
subpoenas and court orders directed to the United States or 
its officials pertaining to the subject materials: Even though 
the Government is merely the custodian and not the owner, 
it can properly be subjected to court directives relating to the 
materials. The Federal Rules of Criminal Procedure autho- 
rize the courts, upon motion of a defendant, to order the Gov- 
ernment to permit access to papers and other objects “which 
are within the possession, custody or control of the govern- 
ment....” Fed. R. Crim. P. 16(b). A similar provision is ap- 
plicable with regard to discovery in civil cases involving ma- 
terial within the “possession, custody or control” of a party 
(including the Government). Fed. R. Civ. P. 34(a). In addi- 
tion, in both criminal and civil cases, a subpoena may be is- 
sued directing a person to produce documents or objects 
which are within his possession, but which belong to another 
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person. Fed. R. Crim. P. 17(c); Fed. R. Civ. P. 45(b). See, e.g., 
Couch v. United States, 409 U.S. 322 (1973); Schwimmer v. 
United States, 232 F.2d 855, 860 (8th Cir., 1956), cert. de- 
nied, 352 U.S. 833; United States v. Re, 313 F. Supp. 442, 449 
(S.D.N.Y. 1970). I advise you, therefore, that items included 
within the subject materials properly subpoenaed from the 
Government or its officials must be produced; and that none 
of the materials can be moved or otherwise disposed of con- 
trary to the provisions of any duly issued court order against 
the Government or its officials pertaining to them. Of course 
both the former President and the Government can seek 
modification of such subpoenas and orders, and can chal- 
lenge their validity on Constitutional or other grounds. 


Respectfully, 
WILLIAM B. SAXBE. 


RESTRICTION OF OIL IMPORTS 


The phrase “such action” in section 232(b) of the Trade Expansion Act of 
1962, as amended, 19 U.S.C. 1862(b), means a continuing course of ac- 
tion, so that a new finding of a threat to the national security is not re- 
quired for changes in the means by which imports are restricted. 


Nevertheless, the statute contemplates that the President will continually 
monitor the situation to determine the need for changes in or the contin- 
uation of particular measures. This monitoring, however, need not com- 
ply with the procedural requirements relating to the initial investigation 
and finding. Even if those procedural requirements are applicable in this 
particular situation, they would not require public notice, comment, or 
hearings. 


The authority granted to the President under section 232(b) is most broad, 
allowing him to take whatever actions are necessary to adjust the level 
of imports. 


JANUARY 14, 1975. 
THE SECRETARY OF THE TREASURY. 

My DEAR Mk. SECRETARY: This is in response to your let- 
ter of January 7, 1975 requesting my views as to compliance 
with § 232 of the Trade Expansion Act of 1962, as amended, 
19 U.S.C. § 1862, and with applicable Treasury regulations, 
of the proposed procedures for adoption and the proposed 
contents of an amendment to Proclamation 3279, Adjusting 
Imports of Petroleum and Petroleum Products into the 
United States, 3 CFR Proc. 3279, as amended. 

Proclamation 3279 was originally promulgated on March 
10, 1959 (24 Fed. Reg. 1781), after a finding by the Director 
of the Office of Civil and Defense Mobilization pursuant to 
19 U.S.C. § 1352a (Pub. L. 85-686, § 8(a), Aug. 20, 1958, 72 
Stat. 678) “that crude oil and the principal crude oil deriva- 
tives and products are being imported in such quantities and 
under such circumstances as to threaten to impair the na- 
tional security,” which finding was concurred in by the Pres- 
ident. As you are aware, that finding was based upon the 
facts that existed at that time, an overproduction of petro- 
leum in the world market with a consequent extremely low 
price for foreign petroleum which discouraged domestic ex- 
ploration and production. No one doubts that the finding was 
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accurate, and a proper basis for the Proclamation, in 1959,} 
but the question arises whether it is a lawful basis for the 
presently contemplated modification of the restrictions, es- 
pecially in light of the drastic change from the factual situ- 
ation which provided the basis of the 1959 finding. Today the 
world is faced with high prices and threatened cutbacks in 
production, and the United States has recently suffered an 
oil embargo by many producing states. 

Section 232(b) of the Trade Expansion Act, as amended, 
19 U.S.C. § 1862(b), after setting forth the requirement for 
an investigation, and finding of a threat to the national se- 
curity, provides that the President — 


shall take such action, and for such time, as he deems 
necessary to adjust the imports of such article and 
its derivatives so that such imports will not so 
threaten to impair the national security. 


(Emphasis supplied.) The normal meaning of the phrase 
“such action,” in a context such as this, is not a single act but 
rather a continuing course of action, with respect to which 
the initial investigation and finding would satify the statu- 
tory requirement. This interpretation is amply supported by 
the legislative history of the provision, which clearly con- 
templates a continuing process of monitoring, and modify- 
ing the import restrictions, as their limitations become ap- 
parent and their effects change. See e.g., the comments on 
the floor of the House by Congressman Cooper, floor man- 
ager of the bill which adopted the provision: 


1 In Texas Am. Asphalt Corp. v. Walker, 177 F. Supp. 315 (S.D. Tex. 1959), 
the President’s judgment that the facts called for exercise of his authority was 
held not subject to judicial review. 

219 U.S.C. § 1862(b) has its origin in Section 7 of the Trade Agreements Ex- 
tension Act of 1955, 69 Stat. 166. It was originally codified to 19 U.S.C. §1352a. 
In the Trade Agreements Extension Act of 1958, Pub. L. No. 85-686, § 8(a), 
Aug. 20, 1958, 72 Stat. 678, the wording of the subsection was slightly changed 
so as to increase the President’s flexibility and power, see S. Rep. No. 1838, 
85th Cong., 2d Sess., 1958 U.S. Code Congressional and Administrative News 
3614, and a new subsection was added which is now 19 U.S.C. § 1862(c). In 
1962 the entire section was reenacted as § 232 of the Trade Expansion Act of 
1962, Pub. L. No. 87—794, Oct. 11, 1962, 76 Stat. 877, and codified to 19 U.S.C. 
§ 1862, without change in meaning or intent, see S. Rep. No. 2059, 87th Cong., 
2d Sess., 1962 U.S. Code Congressional and Administrative News 3118. Most 
recently the Trade Act of 1974, Pub. L. No. 93-618, § 127(d), made further 
slight amendments in the investigation procedure. 
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The President would not only retain flexibility as to 
the particular measure which he deems appropriate 
to take, but, having taken an action, he would retain 
flexibility with respect to the continuation, mod- 
ification, or suspension of any decision that had been 
made.? 


The Conference Report on the bill stated with reference to 
§ 232(b) that “itis... the understanding of all the conferees 
that the authority granted to the President under this pro- 
vision is a continuing authority....” H.R. Rep. No. 745, 84th 
Cong., lst Sess. 7 (1955). The 1958 amendments to § 232(b) 
were aimed at eliminating the same sort of wastefulness and 
duplication of effort which a requirement of reinvestigation 
for every modification of restrictions would produce. See S. 
Rep. No. 1838, note 2 supra. 

The interpretation here proposed, whereby import re- 
strictions once imposed can be modified without an addtional 
investigation and finding, has been sanctioned by the Con- 
gress’ failure to object to the President’s proceeding on that 
basis repeatedly during the past 15 years. Proclamation 3279 
has been amended at least 26 times since its issuance in 
1959, see 19 U.S.C. § 1862 note. Some of those amendments 
have been minor administrative, changes; others have in- 
volved major alteration of the means by which petroleum im- 
ports were restricted; none have been preceded by a formal 
§ 232(b) investigation and finding. The force of congressional 
acquiescence in this practice is particularly strong since Con- 
gress has, during that period, twice amended the very pro- 
vision in question—the last time only a month ago. Cf. Saxbe 
v. Bustos, 419 U.S. 65, 74, 43 USLW 4017, 4021 (Nov. 25, 
1974). 

The foregoing does not imply that the statute contemplates 
modification of restrictions without any Presidential deter- 
mination that the modification is necessary to protect 
against imports that threaten national security. To the con- 
trary, not only for modification but even for continuation of 
restrictions the statutory scheme presumes that the Presi- 


3 101 Cong. Rec. 8160—61 (1955). Because these remarks were made in am- 
plifying the Conference Report by the House floor manager, they are entitled 
to be given the same weight as a supplemental committee report. See Duplex 
Printing Press Co. v. Deering, 254 U.S. 443, 474-75 (1921). 
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dent will monitor through the appropriate agency (now, the 
Department of the Treasury), the factual situation and the 
effectiveness of his measures in meeting it. The point, how- 
ever, is that this monitoring, both for continuation and for 
modification, does not have to comply with the formal in- 
vestigation and finding requirements applicable to the orig- 
inal imposition of the restriction. And there is nothing to in- 
dicate that this rational scheme somehow changes when the 
factual basis on which a threat to the national security is 
found changes from that which governed the original deter- 
mination. Such a distinction not only has no foundation in 
the statute or its legislative history; it is also unworkable, 
since facts constantly change and there is no apparent cri- 
terion for determining when the change is significant enough 
to give rise to a reinvestigation and renewed finding re- 
quirement. 

My conclusion that there is no legal requirement for a new 
232(b) investigation and finding in order to issue the pro- 
posed Proclamation does not preclude your making a specific 
investigation and finding if you wish to do so in connection 
with the constant monitoring which the statute envisions. 
Such discretionary action would not be subject to the re- 
quirements of § 232(b) nor to the Treasury regulations (31 
CFR Part 9) relating to that section. Moreover, even if it 
were, there is no doubt that you would not be required to give 
notice, allow for public comment, or hold public hearings on 
the matter. Section 232(b) states that “the Secretary shall, 
if it is appropriate and after reasonable notice, hold public 
hearings... .” (Emphasis added.) There is no evidence in the 
report of the committee which drafted this language, S. Rep. 
No. 93—1298, 93d Cong., 2d Sess. 96 (1974), that it is meant 
to establish a standard any more specific or restrictive than 
its language implies. Your own regulations require public no- 
tice upon undertaking an investigation and allow for public 
comment, 31 CFR § 9.7(b); and they provide for public hear- 
ing, when the Assistant Secretary deems it appropriate, 31 
CFR § 9.7(f). But these provisions can be varied or dispensed 
with in emergency situations or when, in your judgment, na- 
tional security interests require, 31 CFR § 9.8. Your letter 
states that you have determined in the present case that na- 
tional security interests require a most speedy investigation 
which would not allow for notice and hearings or comments. 
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This reason fully suffices for dispensation from any such re- 
quirements of the statute and the regulations. 

There remains for consideration the question whether § 
232(b) authorizes the types of measures adopted by the pro- 
posed Proclamation to restrict imports of petroleum and pe- 
troleum derived products. It is clear that § 232 grants the 
President the broadest flexibility in determining what mea- 
sures to use to restrict imports, as well as in modifying the 
restrictions in light either of changed circumstances or of ev- 
idence that existing restrictions were insufficient. The lan- 
guage of the section, “take such action... as he deems nec- 
essary,” reflects this, and the legislative history reinforces it. 

The report of the Committee which drafted this provision 
stated that the President was to have the authority to take 
“whatever action is necessary to adjust imports.” (Emphasis 
supplied.) S. Rep. No. 232, 84th Cong., Ist Sess. 4(1955). On 
the floor of the Senate, Senator Milliken, who with Senator 
Byrd actvally drafted the provision as an amendment to the 
House bill, stated that: 


It grants to the President authority to take whatever 
action he deems necessary to adjust imports 
.... He may use tariffs, quotas, import taxes, or other 
methods of import restrictions. 


101 Cong. Rec. 5299 (1955). 

Senator Barkley, also a member of the Senate Finance 
Committee which added this section to the bill, stated that 
the President can “impose such quotas or take other steps as 
he may believe to be desirable in order to maintain the na- 
tional security.” 101 Cong. Rec. 5298 (1955). Senator Ben- 
nett, again a member of the Senate Finance Committee, com- 
mented on the powers the President could give to the Office 
of Defense Mobilization, saying that “they will have at their 
command the entire scope of tariffs, quotas, restrictions, 
stockpiling, and any other variation of these programs.” 101 
Cong. Rec. 5588 (1955). 

The Conference Report made clear that the President’s 
flexibility in choosing the means extended not merely to his 
initial action but also to any modifications that he might 
make in light of changed circumstances. H. Rep. No. 745, 
supra; see the floor remarks of Congressman Cooper, quoted 
supra. The 1958 amendments intended no change in this 
flexibility and discretion. The Senate Report stated: 
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As was the purpose when the national security sec- 
tion was added in the 1955 extension of the act, the 
amendments are designed to give the President un- 
questioned authority to limit imports which threaten 
to impair defense-essential industries. 


S. Rep. No. 1838, supra. 


A broad interpretation of the President’s powers under 
232(b) has been concurred in by the courts. As stated in Pan- 
coastal Petroleum, Ltd. v. Udall, 348 F.2d 805, 807 (D.C. Cir. 
1965), “The law confers discretion on the President in broad- 
est terms.” 

Against this background, there is no doubt that the devices 
employed in the draft Proclamation are within the author- 
ity of § 232(b). These include a return to the tariffs elimi- 
nated by Proclamation 4210 of April 18, 1973, and an in- 
crease in the license fees established by the same 
proclamation. Both tariffs and license fees are traditional 
means of restricting imports and certainly envisioned by the 
statutory provision. 


Sincerely, 
WILLIAM B. SAXBE. 


OPINIONS 
OF 


HON. EDWARD H. LEVI 


piaieed ey Google 


SUBPOENA DUCES TECUM OF HOUSE 
COMMITTEE—CONFIDENTIALITY REQUIREMENT 
OF EXPORT ADMINISTRATION ACT 


The requirement that confidential material obtained under the Export Ad- 
ministration Act not be disclosed unless the Secretary of Commerce de- 
termines that withholding “is contrary to the national interest” [50 U.S.C. 
App. 2406(c)] is applicable with regard to a subpoena of a committee of 
the House of Representatives. 


SEPTEMBER 4, 1975. 


THE SECRETARY OF COMMERCE. 

My DEAR MR. SECRETARY: This is in response to your let- 
ter of August 22, 1975, concerning the subpoena of the In- 
terstate and Foreign Commerce Committee of the House of 
Representatives which directs you to produce certain reports 
filed with the Department of Commerce pursuant to § 4(b) 
of the Export Administration Act of 1969, 83 Stat. 841, as 
amended (hereinafter the “Act”), 50 U.S.C. App. 2403(b). You 
request my opinion with respect to the question whether the 
Commiittee’s subpoena overrides the confidentiality require- 
ment of § 7(c) of the Act, 50 U.S.C. App. 2406(c). I conclude 
that the subpoena does not have that effect, and that the 
Committee is not entitled to receive the reports in question 
unless, in exercising the discretion granted by § 7(c), you de- 
termine that withholding them would be “contrary to the na- 
tional interests.” 

The pertinent facts may be stated briefly. Section 3(5) of 
the Act, 50 U.S.C. App. 2402(5), provides in part that: 


It is the policy of the United States (A) to oppose 
restrictive trade practices or boycotts . . . imposed by 
foreign countries against other countries friendly to 
the United States, and (B) to encourage and request 
domestic concerns engaged in ... [exporting] to 
refuse to take any action, including the furnishing of 
Information or the signing of agreements, which has 
the effect of furthering [such] restrictive trade prac- 
tices or boycotts.... 
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Section 4(b) calls for issuance of rules and regulations to 
implement § 3(5) and states that the rules and regulations 
are to “require that all domestic concerns receiving requests 
for the furnishing of information or the signing of agreements 
[of the type specified in § 3(5)(B)] must report that fact to the 
Secretary of Commerce... .” 

The Act’s confidentiality provision, § 7(c), 50 U.S.C. App. 
2406(c), reads as follows: 


No department... or official exercising any func- 
tions under this Act shall publish or disclose infor- 
mation obtained hereunder which is deemed confi- 
dential ..., unless the head of such department... 
determines that the withholding thereof is contrary 
to the national interest. 


The regulation of the Department of Commerce imple- 
menting § 3(5) expressly states that the information con- 
tained in reports filed by exporters “is subject to the provi- 
sions of Section 7(c) of the... Act regarding confidentiality 
.... 15 CFR § 369.2(b). Moreover, the basic reporting form 
(Form DIB-621) states that: “Information furnished here- 
with is deemed confidential and will not be published or dis- 
closed except as specified in Section 7(c) of the... [Act].” 

On July 10, 1975, the Chairman of the Subcommittee on 
Oversight and Investigations of the Committee on Interstate 
and Foreign Commerce, Congressman John E. Moss, wrote 
a Department of Commerce official to request copies of all 
quarterly reports filed by exporters, since 1970, concerning 
any “request for boycott compliance.” On July 24, 1975, you 
sent Congressman Moss a summary of boycott information 
reported by exporters, but you declined, in view of § 7(c) and 
your inability to make the requisite national interest deter- 
mination, to furnish copies of the reports themselves. The 
ensuing subpoena, dated July 28, 1975, directs you to appear 
before the Subcommittee on September 4, 1975, and to bring 
with you “all reports filed with the .. . [Department of Com- 
merce between December 31, 1969 and July 28, 1975] pur- 
suant to Section 369.2 Export Administration Regulations of 
June 1, 1974, and predecessors and successors to that regu- 
lation.” By letter of August 22 to the Chairman of the Com- 
mittee, you again explained your inability to provide the re- 
ports themselves and requested postponement of the date of 
your appearance. 
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I may note at the outset that, in order to respond to your 
request, there is no need to consider whether a constitu- 
tionally based privilege is applicable. In my opinion, the 
statute is determinative. 

Somewhat similar issues have been considered by prior At- 
torneys General. See, e.g., 27 Op. A.G. 150 (1909) (subpoena 
of Senate conunittee for confidential information held by the 
Commissioner of Corporations); 41 Op. A.G. 221 (1955) (re- 
quest of Senate committee for confidential information held 
by the Federal Communications Commission); 42 Op. A.G. 
485 (1974) (request of House committee for tax return infor- 
mation). The foregoing opinions have proceeded under the 
general assumption—which I share—that statutory restric- 
tions upon executive agency disclosure of information are 
presumptively binding even with respect to requests or de- 
mands of congressional committees. 

That this assumption accords with general legislative in- 
tent is demonstrated by the inclusion, in a number of statutes 
concerning confidentiality of information, of explicit excep- 
tions for congressional requests.! When, as in § 7(c), such an 
exception is not provided, it is presumably not intended. In 
the present case, this standard interpretation finds addi- 
tional support in the legislative history of the statute, in an 
apparently consistent administrative construction, and in 
Congress’ re-enactment of the provision with knowledge of 
that construction. 

The current § 7(c) was enacted as part of the Export Adinin- 
istration Act of 1969, 83 Stat. 841. Our examination of the 
legislative history of the 1969 Act has revealed little discus- 
sion of the confidentiality requirement? and no consideration 
of its application to Congress. Since, however, the present 
provision was derived without change from § 6(c) of the Ex- 
port Control Act of 1949, 63 Stat. 7, it is appropriate to con- 
sider the history of that earlier Act and related subsequent 
legislation. 


1 See, e.g., 49 U.S.C. 1504 (information obtained by the Civil Aeronautics 
Board); 7 U.S.C. 12—1 (Department of Agriculture information on boards of 
trade). Regarding the background of the latter statute, see Freeman v. Selig- 
son, 405 F. 2d 1326, 1340—46 (D.C. Cir., 1968). 


See also the Freedom of Information Act, 5 U.S.C. 552(c). 
2 See, e.g.,S. Rep. No. 91-336, 91st Cong., lst Sess. 17, 25 (1969). 
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As is true with regard to the 1969 Act, the legislative his- 
tory of the 1949 Act sheds no real light upon the present is- 
sue.? In 1956, however, when a bill to extend the 1949 Act 
was before the Senate, the Senate Committee on Banking 
and Currency considered, but did not adopt, an amendment 
which would have required the agencies to comply with any 
demand of a congressional committee for documents con- 
cerning administration of the 1949 Act.4 The amendment 
was prompted by the refusal of the Department of Commerce 
and other agencies to provide a Senate subcommittee with 
material relating to trade with Communist nations.°® In ex- 
plaining the failure of the Senate Committee on Banking and 
Currency to adopt the amendment, its chairman stated that, 
because the amendment involved an important constitu- 
tional principle (the question of the power of the executive 
branch to withhold information from Congress), the com- 
mittee decided that inclusion of such a provision in the Ex- 
port Control Act at that time would be inappropriate.® There 
was no suggestion that such an amendment was unneces- 
sary, l.e. that the existing confidentiality provision was in- 
applicable to congressional demands. © 

In 1962, during consideration of legislation to extend the 
1949 Act, two pertinent amendments to the confidentiality 
provision were considered. Congressman Kitchin, the Chair- 
man of the House Select Committee on Export Control, pro- 
posed that § 6(c) of the 1949 Act be amended by addition of 
a statement that: “Nothing in this subsection shall be 
deemed to prohibit the disclosure of any information .. . to 
either House of Congress or to any duly authorized commit- 


3 The Senate report referred to the prohibition against the disclosure of con- 
fidential information as one of several “safeguards against administrative mis- 
use of... [the statute’s] enforcement powers.” S. Rep. No. 31, 81st Cong., 1st 
Sess. 5—6 (1949). 


One congressmen referred to the need to protect confidential information provided 
to the Government. He objected to the bill's failure to set forth standards regarding 
what constitutes “the national interest.” 95 Cong. Rec. 1379 (1949) (Congressman Wol- 
cott). 


4 The amendment, offered by Senator McClellan, appears in Hearings on S. 
3238 before a Subcommittee of the Senate Committee on Banking and Cur- 
rency, 84th Cong., 2d Sess. 7 (1956) (hereinafter “Sen. Hearings”). The Secre- 
tary of Commerce opposed the amendment. Sen. Hearings, pp. 12-14. 

° See Sen. Hearings, pp. 142—44. 

6 102 Cong. Rec. 10,405 (1956) (Senator Fulbright). 
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tee thereof....” Congressman Kitchin explained that: “The 
present Administrator of the Act probably interprets... [§ 
6(c)] as precluding him from furnishing such information to 
the Congress.”’ He added that the amendment would clar- 
ify the authority of the Administrator and “permits—does 
not command—full disclosure of information obtained under 
the act to either House of Congress... .”® Subsequently, af- 
ter the General Counsel of the Department of Commerce and 
the Secretary of Commerce had stated that nothing in the 
present statute would prohibit the Department from fur- 
nishing information obtained under it to a congressional 
committee, Congressman Kitchin withdrew his amend- 
ment.? The Congressman noted that the matter of disclosure 
of confidential information is “within the discretion of the 
Secretary of Commerce.”!° 

The other pertinent amendment considered in 1962 was 
offered by Senator Keating!! and would have replaced the 
existing § 6(c) with the following: 


(c) No department .. . or official exercising any 
functions under this Act shall withhold or refuse to 
disclose information obtained hereunder, except 
trade secrets submitted on a confidential basis, un- 
less the head of such department... determines that 
the disclosure of such information will be contrary to 
the national security. Nothing in this section shall 
be deemed to prohibit the disclosure of any informa- 
tion obtained hereunder to either House of Congress 
or to any duly authorized committee thereof, if a re- 
quest is made for such information by either House 
of Congress or by a duly authorized committee 
thereof. 


Senator Keating stated that his amendment “would re- 
verse the presumption in the present law against disclosure 


7 Hearings on H.R. 11309 and S.J. Res. 88 before Subcommittee No. 1 of the 
House Committee on Banking and Currency, 87th Cong., 2d Sess. 22 (1962). 

8 Ibid. 

® 108 Cong. Rec. 11,548 (1962). 

10 108 Cong. Rec. 11,549 (1962). 

11108 Cong. Rec. 10,702 (1962). 
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of information relating to trade with the Communists” and 
that, in addition, it “would specifically require that all in- 
formation obtained under this Act be made available to the 
Houses of Congress... .”!* He referred to recent disputes be- 
tween congressional committees and the Department of 
Commerce regarding the availability of such information.!* 
Later, questions were raised about the effect of the amend- 
ment upon the treatment of trade secrets; and, agreeing that 
such issues required further study, Senator Keating with- 
drew the amendment.'4 

It is well established law that, in construing a statute, the 
interpretation adopted by the administering agency must be 
given weight. See, e.g., Udall v. Tallman, 380 U.S. 1, 16 
(1965); Norwegian Nitrogen Products Co. v. United States, 
288 U.S. 294, 315 (1933). This principle is particularly ap- 
plicable where a statutory provision which has been given 
an administrative interpretation is re-enacted by Congress 
without significant change. See, e.g., Zemel v. Rusk, 381 U.S. 
1, 11-12 (1965). Here, this last concept takes on added force, 
because congressional acquiescence in the administrative in- 
terpretation need not be entirely presumed, but can be seen 
in a legislative record which contains discussion of the in- 
terpretation and rejection of several proposals to change it. 

I see no sound basis for distinguishing, for present pur- 
poses, between reports concerning boycotts or restrictive 
trade practices and other kinds of information obtained by 
the Department of Commerce under the Act. The terms of § 
7(c) of the Act clearly encompass the reports which are the 
subject of the present subpoena. 

For the reasons discussed above, it is my opinion that you 
are not obligated to provide the subpoenaed reports to the 
Subcommittee. Issuance of the subpoena does not compel you 
to determine that withholding the reports would be contrary 
to the national interest. Congress has placed responsibility 
for making such determinations not with its committees, but 


12 108 Cong. Rec. 10,702 (1962). 

13 Subsequently, the Acting Secretary of Commerce sent the Chairman of 
the Senate Committee on Banking and Currency a letter opposing the Keat- 
ing amendment and describing in detail recent actions of the Department re- 
garding release of export information to congressional committees. See 108 
Cong. Rec. 11,479-81 (1962). 

14 108 Cong. Rec. 11,488 (1962). 
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with the Secretary of Commerce.!® Unless you decide, in the 
exercise of your discretion, that such a determination is war- 
ranted, the confidentiality requirement of § 7(c) controls. 


Sincerely, 
EDWARD H. LEVI. 


15 Cf. Administrator, Federal Aviation Administration v. Robertson, 43 U.S. 
Law Week 4833, 4837 (1975). 


OBLIGATION TO PRODUCE DEFICIENCY 
LETTERS RECEIVED FROM THE JOINT 
COMMISSION ON ACCREDITATION OF 

HOSPITALS TO COMMITTEES OF CONGRESS 


Assuming deficiency letters constitute “accreditation surveys,” section 
1805(a) of the Social Security Act, 42 U.S.C. 1395bb(a), does not autho- 
rize the withholding of such surveys from Congress. 


The language of the statute—that information may be furnished “on a con- 
fidential basis’—unlike an explicit prohibition, lends itself to the inter- 
pretation that the information may be withheld from the public but not 
from Congress. 


A persuasive consideration is that the material which is the subject of the 
confidentiality provision was not developed for the government specifi- 
cally in reliance upon an assurance of confidentiality, but existed inde- 
pendently of any government request. 


If the statute were held to bar access to the material through HEW, Con- 
gress could subpoena the material directly from JCAH. It Is unreason- 
able to assume on the basis of a vague and weak confidentiality provision 
that Congress intended such a circuitous procedure to result. 


NOVEMBER 12, 1975. 


THE SECRETARY OF HEALTH, EDUCATION AND WELFARE. 

My DEAR MR. SECRETARY: This is in response to your re- 
quest of November 4, 1975, which I received on November 5, 
for my advice concerning your obligation to produce defi- 
ciency letters received from the Joint Commission on Ac- 
creditation of Hospitals (JCAH) to the House Committee on 
Interstate and Foreign Commerce. Shortly after receipt of 
your letter, we were advised that these documents have been 
subpoenaed by the Committee with a return date of 10:00 
a.m., November 12, 1975. 

Iam sure you appreciate the difficulty of providing an opin- 
ion upon a complicated issue, whose incorrect resolution has 
such potentially serious consequences, within the space of a 
few days. We have, however, conducted as thorough an in- 
vestigation of the matter as is feasible within the time avail- 
able, on the basis of which we conclude that you should pro- 
duce the requested documents. 

As you may be aware, there is some question whether the 
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documents requested even constitute “accreditation sur- 
veys” within the meaning of Section 1865(a) of the Social Se- 
curity Act, 42 U.S.C. § 1395bb(a). The position originally 
taken by your Department, and still suggested by its regu- 
lations, was that they did not. See 40 Fed. Reg. 27648, 27650 
(July 1, 1975). That position was recently reversed by a stip- 
ulation entered into in connection with a suit brought by 
JCAH to enjoin the furnishing of these documents under the 
Freedom of Information Act, Civil Action No. 75 C 1751 (N.D. 
Ill., October 8, 1975). I find it unnecessary to consider this 
point, in view of my opinion on the issue of whether, assum- 
ing that the documents in question fall within the protection 
of Section 1865(a), that protection extends against requests 
from the Congress as well as against requests from the pub- 
lic at large. In my opinion, based upon the research we have 
been able to conduct within the short time available, it does 
not. 

We have found no legislative history bearing upon the 
point. The language of the confidentiality provision, how- 
ever, is as weak as can be imagined. It does not include, as 
many other statutes do, a general prohibition against dis- 
closure (see, e.g., 42 U.S.C. § 247c(e)(5)) but consists of the 
mere indication that material furnished to the Secretary may 
be furnished “on a confidential basis.” Unlike an explicit pro- 
hibition against disclosure, this readily lends itself to the in- 
terpretation that information so furnished is not to be made 
public but may be conveyed to the Congress on proper re- 
quest. 

A second consideration which I find persuasive is the fact 
that the subject of this confidentiality provision is not mate- 
rial which is developed for the government, specifically in re- 
liance upon a confidentiality assurance. To the contrary, 
JCAH accreditation surveys exist independently of any gov- 
ernment reporting form or government information collec- 
tion project. Thus, the only action taken in any conceivable 
reliance upon the confidentiality provision is the furnishing 
of this data, in its pre-existing form, to HEW. It seems to me 
unlikely that the reliance included some belief that the in- 
formation could be kept out of the hands of the Congress, 
since it was apparent upon the face of the statute, that Con- 
gress knew the existence of these documents and the iden- 
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tity of their sole possessor. It was obvious that the Congress 
could as easily subpoena the information from JCAH itself 
as from HEW. Or, to place the matter in its present context: 
It is apparent that if we now find, by reason of the statute, 
the Committee on Interstate and Foreign Commerce cannot 
obtain the information from HEW, they can immediately 
subpoena it from JCAH itself. There hardly seems any pur- 
pose to be served by such a circuitous procedure, and I think 
it would be unreasonable to assume that in enacting the 
vague and weak confidentiality provision of this statute, and 
referring specifically to JCAH, the Congress intended it. 
The combination of the above discussed factors leads me 
to conclude that protection of JCAH accreditation surveys 
against congressional committee subpoenas is simply not a 
reasonable assessment of congressional intent. I will be 
happy to extend our investigation of this issue if you so de- 
sire, and to have the Assistant Attorney General, Office of 
Legal Counsel, discuss it further with your General Coun- 
sel. If, however, you require my legal advice in time for your 
subpoena return date of 10:00 a.m. November 12, I must ad- 
vise that you should produce the requested documents. 


Sincerely, 
EDWARD H. LEVI. 


CIVIL SERVICE RETIREMENT LUMP-SUM 
BENEFITS OF A VETERAN WHO DIES INTESTATE 
AND WITHOUT HEIRS IN A VETERANS’ 
ADMINISTRATION FACILITY 


Where a veteran dies intestate while a member or patient in a VA facility, 
without legal heirs and without having designated a beneficiary of his 
Civil Service Retirement lump-sum benefits, and no administrator of his 
estate has been named, the Civil Service Commission may, under 38 
U.S.C. §§ 5220 and 5224, pay such benefits directly to the General Post 
Fund, notwithstanding 5 U.S.C. § 8342(c) and (g). 


Where an administrator of the estate has been named, even though no le- 
gal heirs can be found, the Civil Service Commission may pay such ben- 
efits only to the administrator and not directly to the General Post Fund. 


JULY 6, 1976. 
Hon. RICHARD L. ROUDEBUSH, 

Administrator of Veterans’ Affairs. 

DEAR Mr. ADMINSTRATOR: This is in response to your letter 
of December 16, 1975, requesting my opinion as to the proper 
interpretation of 38 U.S.C. § 5220 and 5 U.S.C. § 8342 with 
respect to a veteran who dies intestate in a Veterans’ Ad- 
ministration (VA) facility with a “lump-sum credit,” as de- 
fined in 5 U.S.C. § 8331(8), or an accrued but unpaid annu- 
ity in the Civil Service Retirement Fund. 


Section 5220 of title 38, United States Code, provides: 


(a) Whenever any veteran (admitted as veteran) 
shall die while a member or patient in any facility, 
or any hospital while being furnished care or treat- 
ment therein by the Veterans’ Administration, and 
shall not leave surviving him any spouse, next of kin, 
or heirs entitled, under the laws of his domicile, to 
his personal property as to which he dies intestate, 
all such property, including money and choses in ac- 
tion, owned by him at the time of death and not dis- 
posed of by will or otherwise, shall immediately vest 
in and become the property of the United States as 
trustee for the sole use and benefit of the General 
Post Fund (hereafter in this subchapter referred to 
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as the “Fund”), a trust fund prescribed by section 
725s(a)(45) of title 31. 


(b) The provisions of subsection (a) are conditions 
precedent to the initial, and also to the furnishing of 
care or treatment by the Veterans’ Administration 
in a facility or hospital. The acceptance and the con- 
tinued acceptance of care or treatment by any vet- 
eran (admitted as a veteran to a Veterans’ Adminis- 
tration facility or hospital) shall constitute an 
acceptance of the provisions and conditions of this 
subchapter and have the effect of an assignment, ef- 
fective at his death, of such assets in accordance with 
and subject to the provisions of this subchapter and 
regulations issued in accordance with this subchap- 
ter. (Public Law 85-857, Sept. 2, 1958, 72 Stat. 1259.) 


Section 8342 of title 5, United States Code, provides in per- 
tinent part: 


(c) Lump-sum benefits authorized by subsections 
(d) to (f) of this section shall be paid to the person or 
persons surviving the employee or member and alive 
at the date title to the payment arises in the follow- 
ing order of precedence, and the payment bars re- 
covery by any other person: 

First, to the beneficiary or beneficiaries designated 
by the employee or member in a signed and wit- 
nessed writing, received in the [Civil Service] Com- 
mission before his death. For this purpose, a desig- 
nation, change, or cancellation of beneficiary in a will 
or other document not so executed and filed has no 
force or effect. 

Second, if there is no designated beneficiary, to the 
widow or widower of the employee or member. 

Third, if none, of the above, to the child or children 
of the employee or member and descendants of de- 
ceased children by representation. 

Fourth, if none of the above, to the parents of the 
employee or member or the survivor of them. 

Fifth, if none of the above, to the duly appointed 
executor or administrator of the estate of the em- 
ployee or member. 
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Sixth, if none of the above, to such other next of 
kin of the employee or member as the Commission 
determines to be entitled under the laws of the domi- 
cile of the employee or member at the date of his 
death. 


(g)... Annuity accrued and unpaid on the death 
of a survivor annuitant shall be paid in the following 
order of precedence, and the payment bars recovery 
by any other person: 


First, to the duly appointed executor or adminis- 
trator of the estate of the survivor annuitant. 

Second, if there is no executor or administrator, 
payment may be made, after 30 days from the date 
of death of the survivor annuitant, to such next of 
kin of the survivor annuitant as the Commission de- 
termines to be entitled under the laws of the domi- 
cile of the survivor annuitant at the date of his death. 


The question which has arisen concerns the method by 
which the VA may receive the lump-sum credit or accrued 
but unpaid annuity (hereafter referred to collectively as 
“lump-sum benefits”) of a veteran who died intestate ina VA 
facility when the Civil Service Commission (CSC) has not di- 
rectly paid such lump-sum benefits to any next of kin or heir 
entitled under the laws of the decedent’s domicile. In such 
cases the VA wishes the lump-sum benefits to be directly 
transferred to the General Post Fund; whereas the CSC 
maintains it only has authority to pay the lump-sum bene- 
fits to a “duly appointed executor or administrator of the 
[decedent’s] estate.” As may be seen, this conflict is largely 
one of procedure rather than substance, since under 38 
U.S.C. §§ 5220(a), 5223, and 5226, all legal heirs and credi- 
tors may defeat the General Post Fund,! and if there are no 
heirs or creditors, then any executor or administrator would 
be bound to turn over the lump-sum benefits to the United 
States as trustee for the General Post Fund. 


1 The purpose of the Act of June 25, 1910, 36 Stat. 703, 736, the origin of 38 
U.S.C. § 5220, was specifically to obtain only that property of deceased veter- 
ans which would escheat to the State under its laws. See 45 Cong. Rec. 7010-13 
(1910). 
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It seems to me clear that the failure of 5 U.S.C. § 8342(c) 
and (g) to name specifically the General Post Fund as one of 
the payees of the lump-sum benefits does not in itself bar the 
direct transfer of the benefits from the Civil Service Retire- 
ment Fund to the General Post Fund. Section 5220 of title 
38 is specific as to the types of property which vest in the 
United States: “all [personal] property, including money and 
choses in action, owned by [the decedent] at the time of death 
and not disposed of by will or otherwise.” It can hardly be 
doubted that the lump-sum benefits of a deceased veteran 
are comprehended by this language. Moreover, section 5224 
of title 38 explicitly states that: 


In the absence of administration, any money, 
choses in action, or other property of the deceased 
veteran held by any person shall be paid or trans- 
ferred to the Administrator [of Veterans’ Affairs] 
upon demand by him or his duly authorized repre- 
sentative, who shall deliver itemized receipt there- 
for. 


Therefore, 38 U.S.C. §§ 5220 and 5224 provide the lawful 
authority by which the CSC may transfer the lump-sum ben- 
efits to the General Post Fund where none of the payees 
named in 5 U.S.C. § 8342(c) and (g) exist or have been found 
within reasonable time. Thus, if a veteran dies intestate 
while a member of or patient in a VA facility, without legal 
heirs and without having designated a beneficiary of his 
lump-sum benefits, and if no administrator of his estate has 
otherwise been named, so that none of the six types of pay- 
ees listed in 5 U.S.C. § 8342(c) or the two types of payees 
named in 5 U.S.C. § 8342(g) exist or have been found within 
a reasonable time, the lump-sum benefits may be directly 
transferred to the General Post Fund.? In short, there is no 
requirement for either the VA or the CSC to seek appoint- 


2 Nothing in the recent amendment to 5 U.S.C. § 8345, Public Law No. 
94—183, 89 Stat. 1057 (1975), changes this conclusion. That amendment merely 
provides that payments may be made from the Civil Service Retirement Fund 
only where an application for the benefits is made within 115 years of the em- 
ployee’s birth or within 30 years of the employee’s or annuitant’s death. After 
this time the benefits vest in the Civil Service Retirement Fund itself. See S. 
Rep. No. 94-540, 94th Cong., 1st Sess. (1975). While the provision limits the 
time in which the Administrator of Veterans’ Affairs must make his claim on 
behalf of the General Post Fund, it does not otherwise affect the ability of the 
General Post Fund to obtain the lump-sum benefits by direct transfer. 
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ment of an administrator so that a payment may be made to 
him and thence by him to the Treasurer of the United States. 

The question remains, however, what may be done when 
an administrator has been appointed. Both subsections of 
section 8342 specifically require payment to an administra- 
tor, if there be one and (in the case of subsection (c)) if none 
of the specified preferred payees exists or can be found. To 
say that the categories of permissible payees set forth in 5 
U.S.C., § 8342 (c) and (g) are supplemented by 38 U.S.C., §§ 
5220, 5224 is not necessarily to say that they are supplanted 
by them. What I have indicated in the earlier portion of this 
opinion is simply that the provisions of 5 U.S.C. § 8342 (c) 
and (g) do not, contain an absolute negative implication that, 
once they have been complied with, no other payment—even 
one required by another Federal statute—may be made, 38 
U.S.C. 5220 and 5224 suffice to overcome any such implica- 
tion with respect to the payments here at issue. It is unnec- 
essary, however, and in my view improper, to read those sec- 
tions as contradicting the explicit language of section 8342. 
When an administrator does exist, the payment priorities of 
that latter section must be complied with. 

This disposition is entirely in accord with the statutory 
scheme of which 38 U.S.C. § 5220 is a part, since 38 U.S.C. 
§ 5224 explicitly recognizes the possibility of an administra- 
tion of the deceased veteran’s estate and provides a proce- 
dure by which the Fund’s claims may be presented to the ad- 
muinistrator. 


If there is administration upon the decedent’s es- 
tate such assets, other than money, upon claim 
therefor within the time required by law, shall be de- 
livered by the administrator of the estate to the Ad- 


3 Nothing in 5 U.S.C. § 8342(c) and (g) should be construed to authorize or 
require the CSC to seek appointment of an administrator. The statutory 
scheme clearly recognizes and accepts the situation in which no administra- 
tion exists, by providing for payments directly to heirs in such case. Thus, while 
CSC’s contention is perhaps true that appointment of an administrator in lieu 
of a direct transfer to the General Post Fund would more effectively protect 
the interests of possibly unfound heirs, the legislative scheme does not display 
any intent to provide such extraordinary protection. So long as one heir is 
found, it is absolutely clear from the text of the statute that the protection of 
all other possible heirs is entrusted to the good-faith efforts of the CSC. There 
is no reason why a different disposition—the required appointment of an ad- 
ministrator—should be assumed when no heirs can be found and the lump- 
sum benefits are to be transferred to the General Post Fund. 
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ministrator or his authorized representative, as 
upon final distribution; and upon the same claim 
there shall be paid to the Treasury of the United 
States for credit to the Fund any such money, avail- 
able for final distribution. 


The legislative history of 38 U.S.C. § 5220 is even more ex- 
plicit. The section of the Act of June 25, 1910, 36 Stat. 703, 
736, which became 38 U.S.C. § 5220 was offered as an amend- 
ment on the floor of the House. 45 Cong. Rec. 7010 (1910). In 
response to questions, it was explained by a proponent of the 
amendment that the vesting provision would not interfere 
with an administration. 44 Cong. Rec. 7012, 7101 (1910) (Re- 
marks of Rep. Keifer). In 1941, when the provision was 
slightly altered in respects not material here, it was stated 
that nothing in the section was to be construed to dispense 
with the administration of an estate.* 

In sum, it is my view that just as the express language of 
38 U.S.C. §§ 5220 and 5224, vesting the decedent’s property 
in the United States and requiring payment to the Admin- 
istrator of Veterans’ Affairs, must be deemed to supersede 
any negative, implication of 5 U.S.C. § 8342(c) and (g) that 
direct payment to the Fund is prohibited; so also the express 
language of 5 U.S.C. § 8342(c) and (g), requiring payment to 
an existing administrator, must be deemed to supersede any 
conceivable implication of 38 U.S.C. § 5220 (which is in any 
event rendered questionable by 38 U.S.C. § 5224) that direct 
payment to the Fund is always required. I conclude, there- 
fore that if an administrator has been appointed and there 
is no preferred payee, the CSC must pay the lump-sum ben- 
efits to the administrator and not transfer them directly to 
the General Post Fund. 


Sincerely, os 
EDWARD H. LEVI. 


487 Cong. Rec. 5203 (1941) (Remarks of Rep. Rankin). These remarks should 
not, however, be read to require an administration. As noted above, 38 U.S.C. 
§ 5224 provides for direct payments to the Administrator of Veterans’ Affairs 
where there is no administration. And several court cases have awarded di- 
rect payment to the Administrator without an administration. See, e.g., United 
States v. Peoples National Bank of Chicago, 121 F. Supp. 331 (N.D. Il. 1953); 
United States v. The Mid City National Bank of Chicago, 121 F. Supp. 402 
(N.D. Ill. 1953). 


POSTAL REORGANIZATION ACT—INVESTMENT 
OF EXCESS FUNDS OF THE POSTAL SERVICE 


Section 2003(c) of the Postal Reorganization Act, 39 U.S.C. § 2003(c), pro- 
vides the exclusive authority pursuant to which the Postal Service may 
invest excess moneys in the Postal Service Fund in obligations of or oblig- 
ations guaranteed by the United States. 


Pursuant to this section, the Postal Service has exclusive authority to de- 
termine the amount, if any, to be invested. The Secretary of the Treasury 
is thereupon required to invest such amount upon the request of the Postal 
Service. 


The Secretary of the Treasury, and not the Postal Service, has exclusive au- 
thority to determine the particular issues of obligations of or guaranteed 
by the United States to be purchased. 


When an agency is required by law to proceed before an Executive Depart- 
ment and does not do so, questions concerning that obligation may be said 
to arise in the administration of that Department for purposes of re- 
questing an opinion of the Attorney General. 28 U.S.C. § 512. 


JANUARY 5, 1977. 
THE SECRETARY OF THE TREASURY. 

DEAR MR. SECRETARY: You have requested my opinion con- 
cerning the proper interpretation of 39 U.S.C. § 2003(c), 
which authorizes the Postal Service to invest moneys in ex- 
cess of its immediate needs and prescribes the relations be- 
tween the Treasury and the Postal Service governing such 
investment. Because the questions which you raise are also 
of concern to the Postal Service, its views have been re- 
quested and received. 

Title 39 of the United States Code was extensively 
amended and recodified by the Postal Reorganization Act, 
Pub. L. 91-375, 84 Stat. 719. Section 2003(a) of that title es- 
tablishes a Postal Service Fund (the “Fund”) in the United 
States Treasury. Section 2003(b) provides that all revenues, 
appropriations, and other receipts of the Postal Service are 
to be deposited in the Fund. Section 2003(c) provides: 


If the Postal Service determines that the moneys of 
the Fund are in excess of current needs, it may re- 
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quest the investment of such amounts as it deems 
advisable by the Secretary of the Treasury in oblig- 
ations of, or obligations guaranteed by, the Govern- 
ment of the United States, and, with the approval of 
the Secretary, in such other obligations or securities 
as it deems appropriate. 


The two questions which you ask concerning this provision 
are: 

(1) Whether the Secretary of the Treasury has the sole au- 
thority to invest excess moneys in the Fund in obligations of 
or obligations guaranteed by the United States (collectively 
“Government Obligations”) or whether the Postal Service 
may make such investments other than through the Secre- 
tary of the Treasury; and 

(2) Assuming that the Postal Service may only invest in 
Government Obligations through the Secretary of the Trea- 
sury, may the Postal Service require the Secretary to pur- 
chase particular Government Obligations or does the Secre- 
tary have discretion to determine the particular issues to be 
purchased? 

In your request, you state that Treasury’s view is that 39 
U.S.C. § 2003(c) requires all Postal Service investments in 
Government Obligations to be made through the Secretary 
of the Treasury, and grants the Secretary exclusive author- 
ity to determine the types of Government Obligations to be 
purchased for the Fund. The Postal Service, on the other 
hand, suggests that it may invest directly in Government 
Obligations through market transactions without using the 
services of the Secretary of the Treasury and asserts that 
when it does use his services it has sole power to determine 
the particular Government Obligations to be purchased for 
the Fund. 

With respect to the first question, it is in my opinion clear 
that the Postal Service may only invest in Government Oblig- 
ations through the Secretary of the Treasury. Section 2003(c) 
permits the investing of excess moneys of the Fund in Gov- 
ernment Obligations through the Secretary of the Treasury. 
Since no other mode of making such investments is de- 
scribed, the well-established canon of statutory construction 
“expressio unius, exclusio alterius” suggests that no other 
mode is permitted. See 2A Sutherland, Statutory Construc- 
tion, § 57.10 (Sands ed. 1973). That clear implication with 
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respect to this specific authority is in no way eliminated by 
the broad powers and duties conferred upon the Postal Ser- 
vice under the Postal Reorganization Act, e.g., 39 U.S.C. §§ 
401, 403 & 404. Whatever those general grants of authority 
might be deemed to include in the absence of § 2003, it is 
clear that Congress intended the latter section to govern the 
management of the Fund, and thus the limitations in § 2003 
are limitations on any general powers insofar as they apply 
to the Fund. Thus, for example, § 2003(d), which authorizes 
the Postal Service to deposit moneys in the Fund in bank ac- 
counts with the approval of the Secretary, restricts any im- 
plicit authority to open accounts which the Service might oth- 
erwise have under the general provisions of the Postal 
Reorganization Act; and it could not reasonably be argued 
that in addition to deposits made under this authority the 
Service might make Fund deposits anywhere else, without 
the Secretary’s approval. Similarly, the authority to pur- 
chase Government Obligations, carefully described and care- 
fully circumscribed in § 2003(c), is to the exclusion of any 
other authority in this regard. 

The Postal Service seeks to avoid this consequence of nor- 
mal statutory construction by suggesting that § 2003(c) 
should be regarded not as conferring an authority to invest, 
but rather as merely requiring the Secretary of the Treasury 
to provide the Postal Service with investment assistance— 
if the Postal Service requests it. This argument proves too 
much, because this interpretation of § 2003(c) would neces- 
sarily apply not merely to investments in Government Oblig- 
ations, but also to investments in private issues. Thus, if § 
2003(c) is deemed nonexclusive, the Postal Service would 
have the authority, on its own initiative and with no approval 
by the Secretary of the Treasury, to invest in non-Govern- 
ment securities. In addition to the inherent implausibility of 
Congressional intent to make such a disposition, this inter- 
pretation would render the explicit requirement for the Sec- 
retary’s approval set forth in § 2003(c) a virtual nullity. One 
would have to believe that the only intended effect of Secre- 
tarial disapproval of a particular investment in private se- 
curities was to require the Postal Service to make the pur- 
chase itself instead of using the Treasury as its purchasing 
agent. This seems to me obviously not the scheme which the 
Congress created. 
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Concerning the second question, it is my opinion that, upon 
being requested to invest a specified amount of the Fund’s 
excess moneys in Government Obligations, the Secretary of 
the Treasury has sole authority to determine the particular 
Government Obligations to be purchased. This result seems 
most in accord with the language of § 2003(c), and with its 
purpose as manifested by legislative history and by allied 
provisions of the Postal Reorganization Act. 

The first point to be noted concerning § 2003(c) is that it 
positively compels the Secretary of the Treasury to make in- 
vestment in Government Obligations when the Postal Ser- 
vice so desires. That is to say, the phrase “may request the 
investment” must be interpreted to mean may require the 
investment.” This is necessary in order to give meaning to 
the phrase later in the subsection which conditions the in- 
vestment in non-Government Obligations upon “the ap- 
proval of the Secretary.” If all of the Postal Service’s requests 
for investment were only precatory, there would be no need 
to give the Secretary this additional power when investment 
in non-Government Obligations was sought. 

Having accepted that basic point (which the Postal Service 
does not dispute), the issue of interpretation which the pre- 
sent inquiry raises may briefly be described as follows: When 
§ 2003(c) gives the Postal Service the right to require in- 
vestment in “obligations of, or obligations guaranteed by, the 
Government of the United States,” does it mean merely the 
right to demand investment in such obligations in general or 
rather in whichever particular Government Obligations the 
Postal Service selects? There is some textual indication that 
the former is intended. Section 2003(c) makes it clear that 
the amount of the investment is to be determined by the 
Postal Service, by stating that the request is to be for the in- 
vestment “of such amounts as it deems advisable” (empha- 
sis added); it would have been simple to add a similar qual- 
ifier to the phrase “obligations of, or obligations guaranteed 
by, the Government of the United States,” if selection of the 
particular obligations by the Postal Service were also the in- 
tent. The absence of such a qualifier suggests that this se- 
lection is for the Secretary. 

The legislative history of the Postal Reorganization Act, 
and other provisions which it contains, support the same con- 
clusion. It was obviously a prime concern of the Congress 
that the existence of an independent Postal Service not im- 
pair the ability of the Secretary of the Treasury to manage 
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the public debt. Thus, when the Postal Service proposes to 
issue its own obligations, the Act requires the Postal Service 
to consult with the Secretary of the Treasury and grants the 
Secretary a “call” on the obligations the Postal Service pro- 
poses to issue. 39 U.S.C. § 2006. The purpose of this consul- 
tation and call is to protect “the interest of the United States 
Government as a potential competitor of the Service in the 
money market.” H.R. Rep. No. 1104, 91st Cong., 2d Sess. 39 
(1970); see also Hearings on Postal Modernization before the 
Senate Comm. on the Post Office and Civil Service, 91st 
Cong., Ist Sess., pt. 1, 271-72, 287 (1969), (testimony of Win- 
ton Blount, Postmaster General); id. at 311-12 (testimony of 
Paul Volker, Under Secretary of Treasury for Monetary Af- 
fairs). 

What Congress was guarding against in § 2006 was the 
possibility that a proposed Postal Service issue might come 
to market at a time when it would be competing against a 
proposed Treasury financing, thus increasing the interest 
costs to the Treasury. Because investments made under § 
2003(c) must from time to time be sold to meet the Postal 
Service’s cash flow needs, it is apparent that such disinvest- 
ment also has the potential of competing against the Trea- 
sury—and in a much more direct way, because in this case 
the Postal Service will be selling not its own issues, but those 
of the Treasury itself. Since the Postal Service states that on 
several occasions in FY 1976 daily fluctuations in the Fund 
were in the hundreds of millions of dollars, and on one occa- 
sion in excess of one billion dollars, the potential for disrup- 
tion of the market for government obligations is obviously 
substantial. If Congress deemed it appropriate to provide 
protection to the Treasury from the effects of the Postal Ser- 
vice’s management of its own debt, that is, obligations of the 
Postal Service, it does not seem likely that Congress intended 
to allow the Postal Service a free hand to deal on its own in 
the market for Government Obligations—the Treasury’s 
debt—without protecting the Treasury. 

The Postal Service suggests that a contrary result should 
obtain because the statute requires Secretarial approval for 
investments in other securities but not for investments in 
Government Obligations. As explained above, however, the 
difference in treatment simply connotes that the Secretary 
cannot refuse the Postal Service’s request to invest in Gov- 
ernment Obligations, and thus cause the excess funds to lie 
fallow. It does not mean that he must choose the particular 
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Government Obligations which the Postal Service specifies. 

The Postal Service also suggests that the questions which 
you have asked are not appropriate for my resolution—the 
first because it presents an issue which does not arise in the 
administration of your Department, and the second because 
it presents an issue which is merely hypothetical, since the 
Postal Service has not requested, and expresses no intention 
to request, investment by the Secretary. To treat the second 
point first: It seems to me that an inquiry from a Department 
head concerning his obligations under a statutory procedure 
specifically requiring action on his part, and involving mat- 
ters which are not highly dependent upon factual peculiari- 
ties, is appropriate for response whether or not that proce- 
dure has yet been or is about to be invoked. This is especially 
so in the present case, where the asserted reason the proce- 
dure has not been invoked is that the statutory restriction 
upon independent investment by the Postal Service has not 
been observed. As for the objection that the issue presented 
by your first inquiry does not arise in the administration of 
the Treasury Department, and thus cannot be a proper sub- 
ject of your request for an opinion: Since the response to the 
second question (which obviously presents an issue arising 
within the administration of the Treasury Department) nec- 
essarily requires consideration of the Postal Service’s ability 
to make investments independently of the Secretary,! it 
would suffice to note pendant jurisdiction over this issue. 
More fundamentally, however, it seems to me that the as- 
serted disregard by the Postal Service of procedures required 
by law to be undergone before the Treasury Department does 
present an issue which arises in the administration of that 
Department. 

For the foregoing reasons, I advise that (1) the Secretary 
of the Treasury has the sole authority to invest excess monies 
in the Fund in obligations of, or obligations guaranteed by, 
the United States; and (2) the Secretary has discretion to de- 
termine the particular issues to be purchased. 


Sincerely, 
EDWARD H. LEVI. 


1 It would be unreasonable to read the statute, as I have done, to give the 
Secretary of the Treasury the authority to select the particular Government 
Obligations which the Postal Service may purchase through him if, proceed- 
ing independently of him, the Postal Service could purchase any Government 
Obligations whatever. 


GOVERNMENT GRANTEES AS CONTRACTORS OR 
SUBCONTRACTORS UNDER LOCAL PUBLIC 
WORKS CAPITAL DEVELOPMENT AND 
INVESTMENT ACT OF 1976 


Despite the Secretary of Labor’s authority to promulgate standards and reg- 
ulations with respect to the provision at issue, the Secretary of Com- 
merce’s administrative responsibility for implementation of the provision 
at least requires him to satisfy himself concerning any doubts he may 
have regarding the lawfulness of the Secretary of Labor’s determinations, 
and permits him to require an opinion of the Attorney General for that 
purpose. 

The Attorney General need not defer to the Department of Labor’s Wage 
Appeals Board on a ruling made by the Secretary of Labor, since the Wage 
Appeals Board is directly responsible to the Secretary and is bound to 
abide by his interpretations. 


Section 109 of the Local Public Works Capital Development and Investment 
Act of 1976, providing for labor standards applicable to laborers and me- 
chanics employed under the Act by “contractors or subcontractors,” does 
not encompass State and local government grantees under the Act who 
choose to carry out project work by direct hire of a work force rather than 
by entering into contracts with independent contractors. 


JANUARY 11, 1977. 


THE SECRETARY OF COMMERCE. 

My DEarR Mr. SECRETARY: This is in response to the De- 
cember 3, 1976, letter from Acting Secretary of Commerce 
Smith requesting my opinion whether the term “contractors 
or subcontractors” in § 109 of the Local Public Works Capi- 
tal Development and Investment Act of 1976 (Local Public 
Works Act) encompasses governmental grantees under the 
Act who choose to carry out project work by direct hire of a 
work force (i.e., on a “force account” basis) rather than by en- 
tering into contracts with independent contractors. 


Section 109 provides as follows: 


All laborers and mechanics employed by contractors 
or subcontractors on projects assisted by the Secre- 
tary under this Act shall be paid wages at rates not 
less than those prevailing on similar construction in 
the locality as determined by the Secretary of Labor 


51 


52 Government Grantees as Contractors 


in accordance with the Davis-Bacon Act, as amended 
(40 U.S.C. 276a-276a-5). The Secretary shall not ex- 
tend any financial assistance under this Act for such 
project without first obtaining adequate assurance 
that these labor standards will be maintained upon 
the construction work. The Secretary of Labor shall 
have, with respect to the labor standards specified in 
this provision, the authority and functions set forth 
in Reorganization Plan Numbered 14 of 1950(15 F.R. 
3176; 64 Stat. 1267; 5 U.S.C. 133z-15), and section 2 
of the Act of June 13, 1964, as amended (40 U.S.C. 
276c). 


The Secretary of Labor, acting “in accordance with [his] re- 
sponsibilities under Reorganization Plan No. 14 of 1950,” ad- 
vised the Secretary of Commerce by letter of October 27, 
1976, of his determination that: 


a... ‘contractor’ within the meaning of section 109 
of the Local Public Works Capital Development and 
Investment Act of 1976 is: (1) one who performs con- 
struction work, including alteration or repair, pur- 
suant to a contract; (2) one who hires additional em- 
ployees on a temporary basis for the purpose of 
performing construction work, including alteration 
or repair, which historically has not normally been 
performed by its regular work force; or (3) one who 
performs new building construction, including an ad- 
dition to an existing structure, or initial highway 
construction. 


The letter to me from the Acting Secretary of Commerce 
expresses disagreement with this interpretation, insofar as 
it would bring within the Davis-Bacon restrictions “force ac- 
count” work by State and local government grantees. 

In connection with this matter, we have considered the 
views of the Department of Labor, which were provided in a 
memorandum of law from the Solicitor of Labor dated De- 
cember 20, 1976. The Solicitor calls attention to opinions of 
earlier Attorneys General, which set forth the principle that 
an opinion should not be furnished unless the question posed 
is one which the head of the department making the request 
is “called upon to decide in its administration.” 20 Op. A.G. 
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312, 313 (1892); see 28 U.S.C. 512.! It is unquestioned in the 
present case that the Secretary of Commerce has an admin- 
istrative responsibility whose disposition depends upon res- 
olution of the issue here presented—namely, the responsi- 
bility to withhold financial assistance from any project which 
does not comply with the labor standard requirements of the 
law. The Solicitor of Labor contends, however, that the res- 
olution of this particular issue has been committed to the 
Secretary of Labor by the following sentence of § 109:2 


The Secretary of Labor shall have, with respect to 
the labor standards specified in this provision, the 
authority and functions set forth in Reorganization 
Plan Numbered 14 of 1950 (15 F.R. 3176; 64 Stat. 
1267; 5 U.S.C. 133z-15), and section 2 of the Act of 
June 13, 1964, as amended (40 U.S.C. 276c). 


The first of the cited provisions authorizes the Secretary 
of Labor to prescribe, and requires other agencies to observe, 
“standards, regulations, and procedures . . . with respect to 
compliance with and enforcement of... labor standards.” 
The second requires the Secretary to “make reasonable reg- 
ulations for contractors and subcontractors engaged in... 
works financed in whole or in part by loans or grants from 
the United States.” While I do not dispute the propriety of 
the Secretary of Labor’s addressing the question here at is- 
sue under the authority provided by these provisions, or even 
the claim to great deference for his determination, I believe 
that the Secretary of Commerce’s administrative responsi- 
bility for implementation of the Local Public Works Act at 
least requires him to satisfy himself concerning any doubts 
he may have regarding the lawfulness of the Secretary of La- 
bor’s determination, and permits him to seek my advice for 


1 The policy reasons for the limitation are obvious, and not dissimilar from 
some of the bases underlying the judicial doctrine of standing. It has been said, 
however, that “as a matter of public policy as well as of courtesy, any doubt on 
a question of this nature should be determined in favor of the propriety of [giv- 
ing] advice.” 27 Op. A.G. 37, 38 (1908). 

2 The Solicitor also cites the Portal-to-Portal Act, 29 U.S.C. 259, which es- 
tablishes as a defense to any liability or punishment for failure to pay mini- 
mum wages under the Davis-Bacon Act reliance upon a written regulation, or- 
der, ruling, approval, or interpretation of the Secretary of Labor. I will not 
discuss this provision here, since any support for the Solicitor’s position which 
it provides is much weaker than that contained within the two provisions dis- 
cussed in text. 
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that purpose. This conclusion will be seen as particularly ap- 
propriate when it is recognized that, as will be discussed be- 
low, the present controversy does not involve a uniform in- 
terpretation which the Secretary of Labor seeks to apply to 
the Davis-Bacon Act and all related acts, but rather a spe- 
cial rule applicable to the Local Public Works Act.* To the 
extent the outcome hinges upon the peculiar text or peculiar 
circumstances of that law, the policy considerations sup- 
porting an assertion of exclusive cognizance in the Secretary 
of Labor become less persuasive, and the issue becomes more 
appropriate for—if not resolution by the Secretary of Com- 
merce—at least examination by the Attorney General at the 
Secretary’s instance. 

I find, moreover, that the jurisdictional issue has already 
been resolved in an opinion issued by Attorney General 
Rogers in 1960, 41 Op. A.G. 488. That opinion responded to 
an inquiry from the Secretary of Commerce as to whether 
owner-operators of trucks engaged in federally subsidized 
highway projects were “employed” laborers and mechanics 
covered by 23 U.S.C. 113—a provision invoking the Davis- 
Bacon Act, similar to the § 109 at issue here. There, as here, 
the Secretary of Commerce disagreed with the Secretary of 
Labor’s determination of coverage. After affirming the au- 
thority of the Secretary of Labor to address the issue (just as 
I affirm that authority in the present case), Attorney Gen- 
eral Rogers examined the basis for the decision and con- 
cluded that “in my judgment, the Secretary of Labor’s inter- 
pretation of the Davis Bacon Act and 23 U.S.C. 113 is a proper 
one.” Id. at 503. If the issuance of an opinion was appropri- 
ate in that case, it is a fortiori appropriate here, since the 
status of State and local governmental grantees as “con- 
tractors goes much more to the heart of administration of the 
particular statute in question than did the status of owner- 
operators in that earlier case. 

The Solicitor’s memorandum also suggests an allied point, 
to wit, that the proper forum to decide the present question 
is the Department of Labor's Wage Appeals Board estab- 


3 The Solicitor of Labor states that although “the Secretary . . . has under 
consideration the matter of defining ‘contractor’ uniformly under all of the 
Davis-Bacon labor standards statutes,” “because individual statues vary ma- 
terially in their language, it has been determined that such action for the time 
being will be considered on a case by case basis... .” 
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lished by the Secretary’s Order No. 32-63 (29 Fed. Reg. 118, 
Jan. 4, 1964, as amended by 29 Fed. Reg. 4761, April 2, 1964). 
The difficulty with this resolution is that the Wage Appeals 
Board is directly responsible to the Secretary of Labor for the 
proper performance of its functions, which include the oblig- 
ation to abide by the Secretary’s interpretations. Surely it 
would be futile to require an appeal to this body of a ruling 
made by the Secretary personally in his letter to the Secre- 
tary of Commerce of October 27, 1976. 

Turning, then, to the substance of the matter, I must find 
that the application of the Davis-Bacon provisions to “force 
account” projects under the Local Public Works Act as set 
forth in the Secretary’s letter cannot be derived from the lan- 
guage of the statute. The phrase “contractors or subcontrac- 
tors” appears in the Local Public Works Act for the first and 
only time in § 109. Through the remainder of the Act, the 
grantees are referred to as “governments” or “applicants” see, 
e.g., §§ 103(a), 108(b) (c) (d), 106(d). It would not occur to a 
person reading through the Act as an integral whole that the 
new term “contractors or subcontractors” was being applied 
to these entities. In fact, even if these words were used in iso- 
lation, in a construction context such as is here involved their 
normal application would not embrace an entity which per- 
forms work for itself, with its own employees, but would be 
limited to an entity which performs work, under contract, for 
another. Although the term “contractor” is “strictly applica- 
ble to any person who enters into a contract,” it “is commonly 
reserved to designate one who, for a fixed price, undertakes 
to procure the performance of works on a large scale, or the 
furnishing of goods in large quantities, whether for the pub- 
lic or a company or individual.” Black, Law Dictionary 397 
(4th ed. 1951). The same authority gives the following defi- 
nition: “One who in pursuit of independent business under- 
takes to perform a job or piece of work, retaining in himself 
control of means, method and manner of accomplishing the 
desired result.” Id. Neither of these definitions would ap- 
propriately be applied to a State or local governmental en- 
tity in the present context. 

This normal meaning of the phrase “contractors or sub- 
contractors” might, to be sure, be overcome by some contrary 
indication of legislative intent, displayed in the text of the 
statute or in its legislative history. In fact, however, all such 
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indications positively reenforce the interpretation described 
above. The text of § 109, in addition to referring explicitly to 
the Davis-Bacon Act, is patterned after the language of that 
statute-for example, in its use of the phrase “laborers and 
mechanics” and the terminology “prevailing wages.” It is en- 
tirely clear in the Davis-Bacon Act, however, that the phrase 
“contractor or subcontractor,” which appears frequently, is 
employed in the usual sense described above, and not in such 
a fashion as would render it applicable to the initiator of the 
work, the United States itself. See, e.g., Veader v. Bay State 
Dredging & Contracting Co., 79 F. Supp. 837, 840 (D. Mass 
1948); 38 Op. A.G. 229 (1935). It is true that the situations 
are not entirely parallel, since in the Local Public Works Act 
there intervenes a third party between the United States and 
the “contractor” in the Davis-Bacon sense. This seems to us 
inconsequential, however, since the word is for present pur- 
poses only susceptible of two meanings, one of which would 
include the initiator of the work (whether it be the United 
States or the State or locality to which the United States 
makes grants), and the other of which—following the usual 
meaning in a construction context—would include only the 
person or entity which contracts to do the work for another. 
The Solicitor of Labor cites several cases decided under the 
Fair Labor Standards Act, as amended, 29 U.S.C. 201 et seg., 
as supporting the Secretary’s interpretation of the term “con- 
tractor”. Wirtz v. Allen Green & Associates, Inc., 397 F.2d 198 
(6th Cir. 1967); Brennan v. Six Flags Over Georgia, Ltd., 474 
F.2d 18 (5th Cir. 1973), cert. denied, 414 U.S. 827 (1973), 
Hodgson v. Colonnades, Inc., 472 F.2d 42 (5th Cir. 1973). 
These decisions, however, deal with statutory language 
which is in no way parallel to that involved here; and they 
do not raise the central issue of legislative intent here in- 
volved, namely, whether the employment practices of State 
and local government entities were meant to be covered. 
The Solicitor’s memorandum places some reliance upon 
the fact that the second sentence of § 109 requires the Sec- 
retary of Commerce to obtain assurance that “these labor 
standards will be maintained upon the construction work” 
(emphasis added) —suggesting that the underscored phrase 
indicates that all work on the project is covered. However, 
the phrase “these labor standards” clearly refers the reader 
back to the first sentence of the section, which sets forth stan- 
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dards applicable only to “contractors or subcontractors.” I do 
not believe the second sentence can reasonably be read as 
addressing the problem here involved, and it is an analysis 
of the phrase “contractors or subcontractors” which must be 
looked to for a solution. 

The legislative history of the Local Public Works Act is less 
helpful, with respect to the present point, in what it says 
than in what it does not say. The only reference to § 109 is 
the statement that it “makes the Davis-Bacon Act applica- 
ble to all grants for projects under this act.” S. Rep. No. 939, 
94th Cong., 2d Sess. 18 (1976); H.R. Rep. No. 1077, 94th 
Cong., 2d Sess. 6 (1976). This could conceivably mean that 
State and local employees are to be governed by federal min- 
imum wage determinations, but I think it much more likely 
to mean that “contractors or subcontractors” are subject to 
such determinations under this law, just as they are under 
Davis-Bacon, and with the same application of that phrase. 
What is much more significant in the legislative history, how- 
ever, is the absence of any reference in the committee reports 
or the floor debates to the fact that State and local civil ser- 
vice salaries for persons working on projects funded by the 
Act might have to be higher than those presently applied, 
and higher than those given to other State and local em- 
ployees performing similar work. Federal intervention with 
respect to State and local governmental wage scales is cer- 
tainly not a step to be taken lightly, cf. National League of 
Cities v. Usery, 426 U.S. 833, 96 S. Ct. 2465 (1976), and the 
absence of any clear and explicit reference to the matter, not 
only in the text but even in the legislative history, would be 
extraordinary. 

This point is highlighted by examination of a recent in- 
stance in which the Congress chose to apply the Davis-Ba- 
con restrictions to “force account” work. The Comprehensive 
Employment and Training Act of 1973, as amended, 29 
U.S.C. 801 et seg. (Supp. V), contains two separate provisions 
which apply to States and to certain types of local govern- 
ments as employers. The texts invoking Davis-Bacon stan- 
dards read as follows: 


[PJersons employed in public service jobs under this 
chapter shall be paid wages which shall not be lower 
than whichever is the highest of (A) the minimum 
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wage which would be applicable to the employee un- 
der the Fair Labor Standards Act of 1938, if section 
206(a) (1) of this title applied to the participant and 
if he were not exempt under section 213 of this title, 
(B) the State or local minimum wage for the most 
nearly comparable covered employment, or (C) the 
prevailing rates of pay for persons employed in sim- 
ilar public occupation by the same employer; 29 
U.S.C. § 848(a)(2). 


[FJunds allotted under section 963 of this title to 
eligible, applicants may be used for... 


(3) payment of wages (at rates not less than those 
prevailing on similar construction in the locality as 
determined by the Secretary in accordance with the 
Davis-Bacon Act, as amended (sections 276a-276a-5 
of Title 40)), for unemployed and underemployed 
persons as employees of public employers in jobs on 
community capital improvement projects which 
would not otherwise be carried out, including the re- 
habilitation, alteration, or improvement of public 
buildings, roads and other public transportation fa- 
cilities, and other facilities for the improvement of 
the community in which the project is or will be lo- 
cated.... 29 U.S.C. § 964(b)(3). 


It is unlikely that a legislature which knew how to express 
so clearly the coverage of public service jobs intended to 
achieve the same effect by use of the phrase “contractors or 
subcontractors” in § 109. 

It is also impossible to ignore the fact that § 109 is not a 
unique statutory enactment, but one in a long series of labor 
standard provisions attached to federal grants, invoking the 
provisions of the Davis-Bacon Act. Many of these, involving 
grants for State and local programs, contain operative lan- 
guage which is not merely similar, but identical, to the text 
here at issue. See, e.g., Comprehensive Employment and 
Training Act of 1973, as amended, § 706, 29 U.S.C. 986 (Supp. 
V); General Education Provisions Act, as amended, § 433, 
20 U.S.C. 1232b; Federal Civil Defense Act of 1950, as 
amended, § 201, 50 U.S.C. App. 2281(i); Housing and Urban 
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Development Act of 1965, as amended, § 707, 42 U.S.C. 3107. 
As far as we are aware, these provisions were, at least until 
1975, uniformly interpreted by the Department of Labor to 
exclude work which States and localities performed on a 
“force account” basis. Thus, in an opinion delivered on Octo- 
ber 27, 1965, to the Housing and Home Finance Agency, con- 
cerning interpretation of the Housing and Urban Develop- 
ment Act of 1965, supra, the Acting Solicitor of Labor stated: 
“It has been our position that municipalities or other local 
public bodies are not contractors and subcontractors within 
the meaning of the provisions of the Davis-Bacon and other 
related Acts” (emphasis added). It is doubtful whether the 
Secretary of Labor could now change this position, when 
many of the enactments using the statutory formula here in 
question have been based upon the well-known prior inter- 
pretation of that text—amounting, in effect, to its congres- 
sional adoption. See 2A Sutherland, Statutes & Statutory 
Construction, § 49.09 at 256-57 (4th ed. 1973).4 

The only basis which the Secretary of Labor has expressed 
for treating the standard language differently in the present 
case® is that in considering application of this statute “the 
Department of Labor for the first time has examined a situ- 
ation where grant recipients are apparently hiring large 
numbers of employees on a temporary basis to perform con- 
struction which would not normally be performed with their 
regular work force.”© This may assuredly be a reason why 


* This is not to say that the standard language may not be given a different 
interpretation when a distinction is justified by legislative history or by other 
provisions of the statutory text. However, as set forth above, I find no such jus- 
tification in the present case. I note that the Secretary of Labor, as appears 
from his letter to you of April 1, 1976, has adopted an interpretation identical 
to that here at issue with respect to Title X of the Public Works and Economic 
Development Act of 1965, as amended, 42 U.S.C. 3246, et seq.; and we are ad- 
vised by the Solicitor that the Department of Housing and Urban Develop- 
ment, with the Department of Labor’s approval, has adopted a similar (though 
not identical) interpretation with respect to § 110 of Title I of the Housing and 
Community Development Act of 1974, 42 U.S.C. 5310. My opinion has not been 
requested with respect to these interpretations, and having conducted no ex- 
amination of the texts or legislative histories involved, I express no opinion 
concerning them. 

5 The second sentence of § 109, discussed earlier, is not a distinctive feature 
of the present statute. Similar language is contained in other provisions which 
have been interpreted not to include “force account” work. See, e.g., the Hous- 
ing and Urban Development Act of 1965, as amended, § 707, 42 U.S.C. 3107; 
Federal Civil Defense Act of 1950, as amended, § 201, 50 U.S.C. App. 2281(i); 
October 27, 1965 Opinion of Acting Solicitor of Labor, supra. 

6 This statement is contained in the April 1, 1976 letter from the Secretary 
referred to in footnote 4, whose justifications are adopted by reference in his 
October 27, 1976 letter. 
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the exclusion of “force account” work uniformly adopted in 
other enactments should not have been adopted here; and if 
the issue were one of Secretarial discretion, rather than of 
congressional intent, it would support a differing exercise of 
such discretion in the present case. But it is an inadequate 
basis for declining to apply the intended meaning of a statu- 
tory text. 

The inadequacy of the end which the Department of La- 
bor has in mind to support the means which it has chosen is 
also displayed in the nature of the supposed definition of 
“contractor” which has been adopted. It would include a State 
or locality which hired additional employees on a temporary 
basis to perform repair work which “historically has not nor- 
mally been performed by its regular work force, but it would 
not include a State or locality which uses its present em- 
ployees to perform such repairs, or which hires additional, 
temporary employees to perform repair work which histori- 
cally has normally been performed by its regular work force. 
These distinctions may be supported by sound policy, but 
they can not be found within the word “contractor.” In using 
its own employees upon a covered project, the State or lo- 
cality either is a contractor (if the broad meaning of that term 
is adopted) or is not a contractor (if the more common and 
hitherto uniformly applied meaning is adopted.) The term 
can not be applied selectively, and with total disregard of 
meaning, to cover only those situations in which “force ac- 
count” work is being used in a fashion the Secretary consid- 
ers undesirable. 

Finally, I must address the Solicitor’s suggestion that the 
Secretary of Labor’s interpretation should be accepted be- 
cause it is clearly necessary to effectuate the purpose of the 
Davis-Bacon Act, which he takes to be to prevent the use of 
federal funds in such a fashion as to depress local wage con- 
ditions. It seems to me, however, that this is merely a re- 
statement of the present controversy rather than a guide to 
its solution. It is assuredly not clear that the Davis Bacon 
Act was intended to prohibit all use of federal funds which 
would have the suggested effect, for otherwise “force account” 
work by the federal government itself would have been in- 
cluded. The legislative history of the Davis Bacon Act shows 
that the federal government was intentionally exempted 
from the prohibition, on the assumption that it would be fair. 
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See 74 Cong. Rec. 6512-13 (1931) (remarks of Reps. Fish, 
Bacon, and Dowell). The Act was directed at “unscrupulous 
contractors” who paid less than the prevailing local wage 
rates. See H.R. Rep. No. 1445, 71st Cong., 3d Sess. 2 (1931), 
74 Cong. Rec. 6511-12, 6516-17 (1931) (remarks of Reps. Ba- 
con and McCormack). The real issue of legislative intent in- 
volved in the present controversy is whether, in the Local 
Public Works Act, the Congress was according to State and 
local governmental entities the same benefit of the doubt 
which it accorded the federal government itself under the 
Davis-Bacon Act, or rather intended to restrict States and 
localities as well as the perennial “unscrupulous contrac- 
tors.” As I have suggested above, the latter conclusion finds 
no support in the text or legislative history of the Act, and is 
plainly negated by both the ordinary meaning of the statu- 
tory language and by its historically accepted application in 
the Davis-Bacon context. Thus, the extension of Davis-Ba- 
con restrictions to State and local governments in their own 
hiring would subvert rather than further the Congressional 
intent. 

I appreciate the Secretary of Labor’s policy reasons for 
adopting the interpretation he has chosen, but even the great 
deference which must be accorded his views can not permit 
disregard of a clear legislative disposition. I therefore advise 
that project work carried out by State and local governments 
under the Local Public Works Act on a “force account” basis 
is not subject to the labor standards provisions of § 109. 


nn EDWARD H. LEVI 
D _LEVL 


ADMINISTRATIVE PROCEDURE ACT— 
REPRIMAND OF ADMINISTRATIVE LAW JUDGE 


Section 11 of The Administrative Procedure Act (5 U.S.C. §§ 1305, 3105, 
3344, 4301(2)(E), 5362, and 7521) does not prohibit employing agencies 
from reprimanding an administrative law judge in all circumstances. 
However, where the action for which the administrative law judge is to 
be reprimanded constituted an exercise of his adjudicatory responsibili- 
ties, an agency reprimand is prohibited. 

An administrative law judge’s action in issuing a decision in a case prop- 
erly before him, even though the employing agency had given its com- 
mitment to a United States District Court not to take any administrative 
action in that case, is within his adjudicatory responsibilities and the ad- 
ministrative law judge is not subject to agency reprimand for his action. 
In such a case, proceedings before the Civil Service Commission are the 
means for disciplining the administrative law judge. 


JANUARY 18, 1977. 
THE SECRETARY OF THE INTERIOR. 

My DEAR MR. SECRETARY: You have requested my opinion 
on the following question: “May the head of an agency of the 
Federal Government issue a reprimand to an Administra- 
tive Law Judge employed in his agency without initiation of 
proceedings before the Civil Service Commission?” You in- 
dicate that the question arises because the Under Secretary 
of your Department, while serving as Acting Secretary, rep- 
rimanded, in writing, an administrative law judge for the is- 
suance of a decision in a civil penalty assessment case aris- 
ing under the Coal Mine Health and Safety Act, despite a 
commitment by your Department to a judge of a United 
States District Court in pending litigation to withhold ad- 
ministrative action in the case. The question presented 
raises in a new context the recurrent issue of the intended 
scope of the independence of administrative law judges from 
the control of their parent agencies. 

Since the Civil Service Commission is the agency gener- 
ally charged by Congress with supervision of the adminis- 
trative law judge program, see section 11 of the Administra- 
tive Procedure Act (“APA”), 60 Stat. 237 (1946) (codified in 
scattered sections of 5 U.S.C.); and since the Commission has 
been looked to by the courts to “prevent any devious prac- 
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tice” subversive of the proper independence of administra- 
tive law judges, see Ramspeck v. Federal Trial Examiners 
Conf., 345 U.S. 128, 142 (1953), we have sought the views of 
that agency in connection with the present inquiry. Its posi- 
tion on the general question you put is apparent in the fol- 
lowing excerpt from the letter to the Department from the 
General Counsel of the Commission dated September 15, 
1976: 


For an agency to lack authority to reprimand an 
Administrative Law Judge who, for example, fails to 
report to work on time or put in a full day, would be 
to effectively remove all administrative responsibil- 
ity from the agency in regard to Administrative Law 
Judges. This was not the purpose of the APA.... 
To require that administrative reprimands only be 
issued after charges and hearing before the Civil 
Service Commission would be to pervert the Admin- 
istrative Law Judge’s independence of decision mak- 
ing into total independence of the agency or agency 
regulations regarding good administration ....Tore- 
quire that reprimands on administrative matters 
could only proceed via the Commission would be 
counter productive to good management as well as 
beyond the scope of the statute. (p. 4) 


We see no basis for disagreement with this determination. 


Leaving aside, for the moment, that category of reprimand 
which relates to an administrative law judge’s conduct of for- 
mal APA proceedings—an issue which we will address sub- 
sequently —the text and legislative history of the APA con- 
tain no express or necessarily implied prohibition on agency 
reprimands. The only reference even marginally related to 
the question is the view expressed by a minority of the At- 
torney General’s Committee on Administrative Procedure! 
that adequate independence of administrative law judges 
could not be assured “so long as their appointments, assign- 
ments, personnel records, and reputations are subject to con- 
trol by an authority which is also engaged in investigating 


1 The Final Report of this Committee, S. Doc. No. 8, 77th Cong., Ist Sess. 
(1941) (hereinafter cited as “Final Report”) was the primary basis upon which 
Congress acted in adopting the APA. 
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and prosecuting.” Final Report at 209 (emphasis added). 
However, the minority’s recommendation for “complete seg- 
regation [of administrative law judges] into independent 
agencies” was rejected, the drafters of the Act choosing in- 
stead to make “somewhat different provisions for indepen- 
dence.” Remarks of Congressman Walter, Administrative 
Procedure Act— Legislative History, S. Doc. No. 248, 79th 
Cong., 2d Sess. (1946) at 371 (hereinafter cited as “Legisla- 
tive History”). What emerged was a scheme which conferred 
upon administrative law judges a certain degree of indepen- 
dence of status, but not complete independence from ad- 
ministrative control. Thus, hearing officers were initially to 
be appointed by the agency (subject to Civil Service Com- 
mission standards), 5 U.S.C. § 3105, and were to remain 
agency employees; but they were not to be assigned “duties 
inconsistent with their duties and responsibilities as exam- 
iners,” 5 U.S.C. § 3105, they were not to be removed without 
a Civil Service Commission hearing, 5 U.S.C. § 7521, and 
their compensation was not to be subject to agency control, 
5 U.S.C. § 5362.2 The Act was, in short, not intended to ren- 
der administrative law judges totally independent, but 
rather “largely independent”—and specifically, “indepen- 
dent ...in their tenure and compensation.” Senate Report, 


2 The provisions of the APA addressed to the independence of status of ad- 
ministrative law judges (as opposed to their independence of action in the con- 
duct of formal proceedings) were set forth in section 11, which has now been 
codified in various sections of title 5, viz., §§ 13805, 3105, 3344, 4301(2)(E), 5362, 
and 7521. As originally enacted, section 11 read as follows: Sec. 11. Subject to 
the civil-service and other laws to the extent not inconsistent with this Act, 
there shall be appointed by and for each agency as many qualified and com- 
petent examiners as may be necessary for proceedings pursuant to sections 7 
and 8, who shall be assigned to cases in rotation so far as practicable and shall 
perform no duties inconsistent with their duties and responsibilities as exam- 
iners. Examiners shall be removable by the agency in which they are employed 
only for good cause established and determined by the Civil Service Commis- 
sion (hereinafter called the Commission) after opportunity for hearing and 
upon the record thereof. Examiners shall receive compensation prescribed by 
the Commission independently of agency recommendations or ratings and in 
accordance with the Classification Act of 1923. as amended, except that the 
provisions of paragraphs (2) and (3) of subsection (b) of section 7 of said Act, 
as amended, and the provisions of section 9 of said Act, as amended, shall not 
be applicable. Agencies occasionally or temporarily insufficiently staffed may 
utilize examiners selected by the Commission from and with the consent of 
other agencies. For the purposes of this section, the Commission is authorized 
to make investigations, require reports by agencies, issue reports, including 
an annual report to the Congress, promulgate rules, appoint such advisory 
committees as may be deemed necessary, recommend legislation, subpoena 
witnesses or records, and pay witness fees as established for the United States 
courts. 
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Legislative History at 215. I can find nothing in this disposi- 
tion which would necessarily be violated by a reprimand. 

However, in addition to those provisions conferring inde- 
pendence of status, the APA also sought to confer upon ad- 
ministrative law judges what might be termed independence 
of action in the conduct of formal APA proceedings. The At- 
torney General’s Committee on Administrative Procedure 
considered that the conferring of decisionmaking autonomy 
upon hearing officers was necessary in order to attract high 
quality officers and assure an efficient hearing, Final Report 
at 45-46. Perhaps more important, the APA sought to ad- 
dress the concern that there was inherent unfairness in- 
volved in the commingling of adjudicatory and prosecutory 
functions. See Wong Yang Sung v. McGrath, 339 U.S. 33, 44 
(1950). This had been pointed out by the Attorney General’s 
Committee, see Final Report at 56, as well as by an earlier 
Presidential Committee on Administrative Management, 
Administrative Management in the Government of the United 
States, Report of the Presidents Committee on Administra- 
tive Management, 36—37 (1937). 

Responding to all these concerns, Congress provided in the 
APA that “employees presiding at [formal APA] hearings” 
would inter alia: (5) regulate the course of the hearing; (6) 
hold conferences for the settlement or simplification of the 
issues by consent of the parties; (7) dispose of procedural re- 
quests or similar matters; (8) make or recommend decisions 
in accordance with section 557 of this title; and (9) take other 
action authorized by agency rule consistent with this sub- 
chapter. 5 U.S.C. § 556(c).? 

The legislative history makes clear that these functions 
were committed to the independent judgment of the hearing 
officers: 


“[This subsection] is designed to assure that the 
presiding officer will perform a real function rather 
than serve merely as a notary or policeman. He 
would have and should independently exercise all the 
powers numbered in the subsection. The agency it- 
self—which must ultimately either decide the case, 
or consider reviewing it, or hear appeals from the ex- 


3 Interior Department regulations track this authority. 43 CFR § 4.582. 
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aminer’s decision—should not in effect conduct hear- 
ings from behind the scenes where it cannot know 
the detailed happenings in the hearing room and 
does not hear or see the private parties.” 


Senate Report, Legislative History at 207 (emphasis added). 
See also, House Report, Legislative History at 269. 

For similar reasons, the Act assured that the administra- 
tive law judge himself would ordinarily make the initial or rec- 
ommended decision in formal proceedings, 5 U.S.C. §§ 554 (d), 
557(b), and established “separation of functions” provisions 
which would insulate that decision from influence by agency 
employees involved in investigative or prosecutory func- 
tions, 5 U.S.C. § 554(d).4 

The legislative history indicates that “it is to the agencies 
that the Congress and the people must look for fair admin- 
istration of the laws and compliance with this bill... .” Con- 
gress relied upon the agencies to “make the first, primary, 
and most far-reaching effort to comply with the terms and 
the spirit of this bill.” Senate Report, Legislative History at 
217. It might be argued that the power to reprimand, al- 
though it is not one of those authorities specifically prohib- 
ited to agencies under the APA, is implicitly prohibited be- 
cause of its necessary effect upon independence of action in 
the conduct of formal APA proceedings. This seems to me, 
however, too broad a contention. Reprimands which relate 
overtly to the administrative law judge’s decision making can 
be prevented by means other than absolute prohibition of all 
reprimands, as will be discussed below. There is, of course, 
the danger that a reprimand might be used deviously, as a 
means of punishing an administrative law judge for dis- 
pleasing adjudicatory activity unrelated to the subject of the 
reprimand. But in this respect, the authority to reprimand 
is no different from the authority to assign or withhold park- 
ing spaces, to establish working hours, to assign secretarial 
assistance, and the innumerable other administrative au- 


4 The “separation of functions” provisions do not technically apply to the 
agency head, see 5 U.S.C. § 554(d\2)(C). That omission, however, does not im- 
plicitly sanction intervention by the agency head before the administrative law 
judge has decided the case; rather, it was meant to eliminate what would oth- 
erwise be the effect of excluding agency heads from reviewing decisions, or even 
from supervising presiding officers in formal proceedings with respect to purely 
administrative matters. 
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thorities which the APA clearly meant to leave within the 
employing agency. The protection against abuse of such au- 
thorities rests in the supervisory powers of the Civil Service 
Commission under section 11 of the APA.® 

However, while not requiring adoption of the principle that 
all reprimands are unlawful, the clear legislative prescrip- 
tion for independence of adjudicatory action clearly does pre- 
vent the use of the reprimand as a means of affecting, con- 
trolling or sanctioning an administrative law judge’s decision 
in a formal APA proceeding. This brings me to consideration 
of the particular reprimand which occasioned your request 
for my opinion. You state that the administrative, law judge 
in question was reprimanded “for his issuance of a decision 
...1n violation of commitment by the Government to a Judge 
of a United States District Court to withhold administrative 
action in the case.” Pursuant to the foregoing analysis the 
propriety of the reprimand depends upon whether the ad- 
ministrative law judge’s action in issuing his decision con- 
stituted an exercise, of his APA adjudicatory responsibilities. 
I must conclude that it did. 

The APA and Department of the Interior implementing 
regulations place in an administrative law judge, once a case 
has properly come before him, responsibility for regulation 
of the course of the hearing, disposition of procedural re- 
quests or similar matters, and production of an initial or rec- 
ommended decision. 5 U.S.C. § 556(c)(5), (7), (8); 43 CFR § 
4.582(a)(5), (7), (8). His jurisdiction and control over these 
matters in each case terminates only “upon the filing of an 
appeal from an initial decision or other order dispositive of 
the proceeding or upon the expiration of the period within 
which an appeal to the Board may be filed or upon an order 
of the Board directing that the proceeding be reviewed by the 
Board.” 43 CFR § 4.582(c) 

Under the facts before me, then, the administrative law 
judge did have jurisdiction to issue the decision at the time 
it was issued, and the concern of the Under Secretary related 
to how that jurisdiction was exercised, l.e., whether issuance 
of the decision at that time was appropriate. Such a question 


5 In his letter to the Department, the General Counsel of the Commission in- 
dicates that the Commission will invoke these powers when “an Administra- 
tive Law Judge alleges that [a] reprimand is in fact based on performance of 
judicial duties” (p. 1). 
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must be answered by reference to the terms of the APA, the 
relevant substantive law, Departmental regulations,® and 
factual issues bearing on its resolution. The, action to be 
taken was not ministerial; nor do the facts as presented in- 
volve any formal judicial injunction against issuance. Judg- 
ment, then, had to be exercised-and a sort of judgment which, 
in the context, was essentially judicial, and was to be made 
by the administrative law judge “according to his own un- 
derstanding and conscience.” Accardi v. Shaugnessy, 347 
U.S. 260, 267 (1954). In my view, therefore, an agency rep- 
rimand with respect to that decision was improper. 

Such a conclusion does not deprive the Department of the 
Interior of ultimate authority to honor a commitment of the 
nature given to the district court judge. Indeed, it is my un- 
derstanding that the administrative law judge’s decision in 
the case at issue was immediately set for review by the In- 
terior Board of Mine Operation Appeals and further admin- 
istrative action stayed. Furthermore, my decision carries no 
implication as to whether the administrative law judge 
abused his discretion. If he did so, however, the remedy pro- 
vided by the APA is agency review on appeal and, if the cir- 
cumstances appear sufficiently egregious, appropriate ac- 
tion against the administrative law judge before the Civil 
Service Commission. 

I trust you will find the foregoing a complete response to 
your inquiry. 


Sincerely, 
EDWARD H. LEVI. 


6 Interior Department regulations state that an administrative law judge 
“shall” render an initial decision “[a]s soon as practicable after conclusion of 
the hearing.... 43 CFR § 4.593. 
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REORGANIZATION ACT—CONSTITUTIONALITY 

OF PROVISION PERMITTING DISAPPROVAL OF 

REORGANIZATION PLAN BY RESOLUTION OF A 
SINGLE HOUSE OF CONGRESS 


The procedures set forth in section 906(a) of the Reorganization Act (5 U.S.C. 
906(a)) providing for disapproval of a Reorganization Plan by the resolu- 
tion of a single House are constitutionally valid. This conclusion is lim- 
ited to the particular statute involved. 


The procedural steps set forth in Article I, section 7, of the Constitution for 
the enactment of legislation do not exclude other forms of congressional 
action. 


A statute providing for congressional action not subject to presidential veto 
is constitutionally suspect because it potentially shifts the constitutional 
balance of power to Congress. However, if a statute does not affect the 
constitutional distribution of power, i.e., ifit effectively preserves the pres- 
idential veto power and respects the principle of bicameralism, it is not 
unconstitutional merely because it establishes a procedure not explicitly 
authorized by the Constitution. 


The Reorganization Act complies with this standard. It preserves the Pres- 
ident’s veto power because he will submit to the Congress only plans which 
he approves. It preserves the principle of bicameralism because the plan 
will become not effective if it is opposed by either House. Finally, the pro- 
vision does not violate the principle of the separation of powers because 
it does not confer on Congress the power to interfere with the adminis- 
tration of an ongoing statutory program, a power reserved to the Execu- 
tive branch. These considerations do not apply to the usual situation 
where a legislative veto is attached to legislation providing for the ad- 
ministration of continuing programs. 


The conclusion that the legislative veto device is constitutional is limited to 
the narrow context of the reorganization statute because that statute does 
not affect the rights of citizens and deals exclusively with the internal or- 
ganization of the Executive branch in which the President has peculiar 
interests and special responsibilities. 


JANUARY 31, 1977. 
THE PRESIDENT. 

My DEAR MR. PRESIDENT: I have the honor of responding 
to your request for my opinion on the constitutionality of Sec- 
tion 906(a) of the executive reorganization statute, 5 U.S.C. 
§ 901, et seg., which provides that an executive reorganiza- 
tion plan shall become effective 60 days after its transmittal 
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to Congress by the President unless during that 60-day pe- 
riod either House passes a resolution disapproving the reor- 
ganization plan. 

For the reasons set forth below, I am of the opinion that 
the procedures provided in Section 906(a) of the reorganiza- 
tion statute are constitutionally valid. I should emphasize at 
the outset that my opinion is limited to this particular 
statute, as explained below, and is to be taken in no manner 
as approving the constitutionality of the procedure of con- 
gressional disapproval of executive action by resolution in 
other statutes. 

Article I, § 7, clause 3 of the Constitution provides that 
“every Order, Resolution, or Vote” to which concurrence of 
both Houses is necessary shall be presented to the President 
for his approval or veto. Section 906 of the reorganization 
statute authorizes Congress to take action by simple resolu- 
tion of either House, a form of congressional action which is 
outside the legislative procedures set out in Article I. That 
statute authorizes Congress to exercise procedural power not 
explicitly granted to it by the Constitution. However, the 
statement in Article I, § 7, of the procedural steps to be fol- 
lowed in the enactment of legislation does not exclude other 
forms of action by Congress. 

The first Congress contemplated congressional action out- 
side the normal Article I legislative process when it provided 
in the act creating the office of Secretary of the Treasury that 
either House could require the Secretary to make reports and 
furnish it certain information. Act of September 2, 1789, ch. 
XIT, § 2, 1 Stat. 65-66 (1789). In 1789 the House of Repre- 
sentatives acting by simple resolution directed Secretary 
Alexander Hamilton to conduct certain studies and report 
the findings to the House. 2 Annals of Congress 904 (1789). 

In 1897 the Senate Judiciary Committee specifically ad- 
dressed the question whether Article I, § 7 required that con- 
gressional resolutions be submitted to the President for his 
approval or veto. Citing past practices of the Congress, the 
Committee took the position that the requirement of sub- 
mission to the President of every vote for “which the con- 
currence of the Senate and the House of Representatives may 
be necessary” applied only where there was constitutional 
necessity. The Committee further determined that such con- 
stitutional necessity existed only in the case of the enactment 
of legislation. S. Rep. No. 1335, 54th Cong., 2d Sess. 8 (1897). 
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The procedures prescribed in Article 1, § 7, for congressional 
action are not exclusive. That has been the consistent inter- 
pretation of Article I by Congress since 1789. 

The constitutional question, therefore, is not whether the 
congressional action contemplated by Section 906 of the re- 
organization statute literally conforms with the procedural 
steps specified in Article I, § 7, cl. 3. Rather, the question is 
whether the provision in the reorganization statute autho- 
rizing single House disapproval of an executive reorganiza- 
tion plan respects the constitutional checks on legislative 
power provided by the Framers of the Constitution in the 
presidential veto and the principle of bicameralism. 

Congressional action outside the check of the presidential 
veto should be constitutionally suspect as it carries the po- 
tential for shifting the balance of power to Congress and thus 
permitting the legislative branch to dominate the executive. 
If a statute authorizing control by Congress over executive 
action by later resolution has the effect of evading the con- 
stitutional safeguards of concurrence of both Houses and the 
presidential veto, then it violates Article I, § 7 of the Con- 
stitution. 

However, if the procedures provided in a given statute 
have no effect on the constitutional distribution of power be- 
tween the legislative and the executive—that is, the power | 
of presidential veto is effectively preserved and the principle 
of bicameralism is respected—the fact that the procedure is 
not explicitly authorized by the language of Article I is not 
enough to render the statute unconstitutional. I am of the 
opinion that the procedure provided in the reorganization 
statute for congressional disapproval of a reorganization 
plan submitted by the President satisfies this test and, there- 
fore, is constitutional. 

Under the reorganization statute procedure the two 
Houses of Congress and the President possess the same rel- 
ative power as under the normal Article I legislative process. 
First, the President has ultimate veto power in his formula- 
tion of the reorganization plan. The President will submit to 
Congress only plans which he approves and rather than be 
forced to accommodate the demands of Congress as to the 
shape of the plan, he can decide to submit no plan at all. 

This power to take no action with respect to reorganiza- 
tion plans should be carefully distinguished from the situa- 
tion created by statutes which provide for subsequent reso- 
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lutions disapproving presidential actions in the administra- 
tion of continuing programs. The pressures of an ongoing pro- 
gram with prior commitments force the President to act. And 
he must take action acceptable to Congress if that action is 
to stand. This urgency for action which pervades the ad- 
ministration of continuing substantive programs subjects 
presidential decisions to increased congressional influence 
and effectively compromises the President’s control over his 
actions. Such statutes frustrate the constitutional check of 
the presidential veto in violation of Article I and infringe on 
the doctrine of separation of powers. 

Second, the principle of bicameralism, that each House of 
Congress has the right that there be no change in the law 
without its consent, is respected by the reorganization 
statute as no reorganization plan can take effect if opposed 
by either House. Both Houses have equal power with respect 
to the congressional decision to accept or reject the reorga- 
nization plan. 

Third, in contrast to statutes which authorize subsequent 
congressional resolutions disapproving executive action in 
continuing programs, under the reorganization statute there 
is no assumption by Congress of discretionary control over 
administration of the law, and, consequently, no invasion of 
the traditional role of the executive branch. The reorganiza- 
tion statute does not involve creation of a new substantive 
program or congressional interference with authorized ad- 
ministrative discretion in an ongoing program. The doctrine 
of separation of powers is not violated. 

In conclusion, I reiterate that my opinion as to the consti- 
tutionality of the legislative veto device is limited to the nar- 
row context of the reorganization statute. This procedure is 
uniquely appropriate to executive reorganization. The reor- 
ganization statute does not affect the rights of citizens or sub- 
ject them to any greater governmental authority than before. 
It deals only with the internal organization of the executive 
branch, a matter in which the President has a peculiar in- 
terest and special responsibility. 

For the above reasons it is my conclusion that the proce- 
dure provided for in Section 906(a) of the reorganization 
statute does not violate the Constitution. 


Respectfully, 
GRIFFIN B. BELL. 


REHABILITATION ACT OF 1973—COVERAGE OF 
ALCOHOLICS AND DRUG ADDICTS 


’ “Handicapped individuals” for purposes of § 504 of Rehabilitation Act of 
1973, 29 U.S.C. § 794, includes alcoholics and drug addicts. 


Antidiscrimination provision of § 504 of Rehabilitation Act of 1973 prohibits 
discrimination solely on the basis of status as alcoholic or drug addict, but 
such persons may be required to comply with reasonable rules of conduct 
and need not be hired or permitted to participate in federally assisted pro- 
grams if manifestations of these conditions would prevent their effective 
performance on the job or adequate participation in the program, or if em- 
ployment or participation would be unduly disruptive to others. 


APRIL 12, 1977. 


THE SECRETARY OF HEALTH, EDUCATION AND WELFARE. 

My DEAR MR. SECRETARY: You have requested our opinion 
as to whether drug addicts and alcoholics are “handicapped 
individuals” within the meaning of the Rehabilitation Act of 
1973, as amended, 29 U.S.C. §§ 701 et seq. 

You raise this question in the context of section 504 of the 
Act, 29 U.S.C. § 794 (1975 Supp.), which provides: 


No otherwise qualified handicapped individual in 
the United States as defined in section 7(6) of this 
Act [29 U.S.C. § 706(6)], shall, solely by reason of his 
handicap, be excluded from the participation in, be 
denied the benefits of, or be subjected to discrimina- 
tion under any program or activity receiving Federal 
financial assistance. 


Executive Order 11914 designates the Department of 
Health, Education, and Welfare as the lead agency in estab- 
lishing standards and procedures under section 504 of the 
Act, and I understand that you are currently reviewing the 
regulations to be issued for this purpose. 

The proper interpretation of the term “handicapped indi- 
vidual)” will also affect the employment practices of the Fed- 
eral Government, which is required by section 501 (b) of the 
Act to implement an affirmative action program for hiring 
the handicapped, and the employment practices of Federal 
contractors, who are required by section 503 (a) to implement 
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similar affirmative action programs. See 29 U.S.C. §§ 791(b) 
and 793(a) (1975 Supp. ). 

It is our conclusion that alcoholics and drug addicts are 
“handicapped individuals” for purposes of Title V of the Act, 
which includes the antidiscrimination provision in section 
504 that you are charged with implementing. Section 504, 
however, prohibits discrimination in federally assisted pro- 
grams only against “otherwise qualified” handicapped indi- 
viduals. As explained below, our conclusion that alcoholics 
and drug addicts are “handicapped individuals” for purposes 
of section 504 does not mean that such a person must be hired 
or permitted to participate in a federally assisted program if 
the manifestations of his condition prevent him from effec- 
tively performing the job in question or from participating 
adequately in the program. A person’s behavioral manifes- 
tations of a disability may also be such that his employment 
or participation would be unduly disruptive to others, and 
section 504 presumably would not require unrealistic ac- 
commodations in such a situation. Nor do we read the Act to 
prevent the application to persons suffering from alcoholism 
or drug addiction of reasonable rules of conduct, such as pro- 
hibitions against the possession or use of alcohol or drugs on 
the location of the federally assisted project. But in our opin- 
ion, section 504 does in general prohibit discrimination 
against alcoholics and drug addicts in federally assisted pro- 
grams solely because of their status as such, just as it pro- 
hibits discrimination solely on the basis of other diseases or 
conditions covered by the Act. 

Section 7(6) of the Act, as amended in 1974, defines the 
term “handicapped individual” as follows: 


The term ‘handicapped’ means any individual who 
(A) has a physical or mental disability which for such 
individual constitutes or results in a substantial 
handicap to employment and (B) can reasonably be 
expected to benefit in terms of employability from vo- 
cational rehabilitation services provided pursuant to 
subchapters I and III of this chapter. For the pur- 
poses of subchapters IV and V of this chapter, such 
term means any person who (A) has a physical or 
mental impairment which substantially limits one 
or more of such person’s major life activities, (B) has 
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a record of such an impairment, or (C) is regarded as 
having such an impairment. 


29 U.S.C. § 706(5) (1975 Supp.). 


When the Rehabilitation Act of 1973 was passed, section 
7(6) contained only the first of the two sentences just quoted. 
See 87 Stat. 357, 361. The second sentence, which applies to 
section 504 and the rest of Title V of the Act, was added by 
the Rehabilitation Act Amendments of 1974. 88 Stat. 1617. 
But to understand the scope of the second sentence, it is nec- 
essary first to examine the legislative history of the Reha- 
bilitation Act of 1973, with particular emphasis on the first 
sentence of the present section 7(6). 

The primary purpose of the Rehabilitation Act of 1973 was 
to strengthen the Federal effort in the area of vocational re- 
habilitation. Most of the Act is concerned with the adminis- 
tration of an extensive program of grants to the States to per- 
form vocational rehabilitation services. In this respect, the 
1973 Act continued the approach taken under the earlier Vo- 
cational Rehabilitation Act, 29 U.S.C. §§ 31 et seq. (1970), 
which it replaced. The 1973 Act departed from earlier legis- 
lation, however, by for the first time prohibiting discrimina- 
tion against handicapped individuals in federally assisted 
programs and requiring Federal agencies and contractors to 
institute affirmative action programs for hiring handicapped 
individuals. 

The Act contained a single definition of the term “handi- 
capped individual” that was applicable to the grant and re- 
lated sections of the Act as well as the antidiscrimination 
and affirmative action sections. The single definition was the 
first sentence of the present 29 U.S.C. § 706(6), quoted ear- 
lier. Thus, a person was considered handicapped for all pur- 
poses under the Act as originally passed in 1973 if he (1) had 
a physical or mental disability which impaired his employa- 
bility, and (2) could be expected to benefit in terms of em- 
ployability from the vocational rehabilitation services under 
the Act. The legislative history of the Rehabilitation Act of 
1973 indicates that drug addiction and alcoholism were to be 
regarded as covered physical or mental disabilities. 

The first sentence of section 7(6) of the Act is derived from, 
but is broader than, the definition of “handicapped individ- 
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ual” in the earlier Vocational Rehabilitation Act.! See S. Rep. 
No. 93-1297, 93d Cong., 2d Sess. 63 (1974). The House Re- 
port on the 1973 Act expressly recognized that alcoholics and 
drug addicts qualified for rehabilitation services under the 
earlier act: 


The Committee recognizes that there is great jus- 
tification for serving those individuals with social 
disabilities and handicaps. For example, the Com- 
mittee applauds the commitment of the Department 
of Health, Education, and Welfare to attack prob- 
lems resulting from alcoholism and drug abuse. The 
Committee was told that the Department in fiscal 
year 1973 expects to spend approximately $129.2 
million in the treatment of alcoholics and approxi- 
mately $162.5 million for the Rehabilitation Services 
Administration—and the amount of money directed 
to both these programs from monies appropriated 
under this Act to serve the physically and mentally 
handicapped—have increased substantially during 
the last few years. 


H.R. Rep. No. 93-244, 93d Cong., 1st Sess. 10 (1973) (em- 
phasis added).? 


The report went on to state, however, that given the lim- 
ited amount of funds directly appropriated for vocational re- 
habilitation programs and the resources available in other 
Federal programs designed to serve alcohol and drug abusers 
and those who are socially handicapped, the first priority in 
vocational rehabilitation should be assigned to persons who 
are severely physically and mentally handicapped. Id. 

But it is significant that the report did not disagree with 
the administrative interpretation that alcohol and drug 


1 The definition in the Vocational Rehabilitation Act read in pertinent part: 


The term “handicapped individuals” means any individual who is under a 
physical or mental disability which constitutes a substantial handicap to 
employment, but which is of such a nature that vocational rehabilitation 
services may reasonably be expected to render him fit to engage in a gain- 
ful occupation. .. . 29 U.S.C. § 41(b) (1970). 


2 Most, but not all, of the total funds mentioned in the report were appar- 
ently appropriated under other acts, however, not the Vocational Rehabilita- 
tion Act. See 118 Cong. Rec. 8978 (Mar. 20, 1972). 
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abusers were eligible for services under the Vocational Re- 
habilitation Act then on the books, which, as pointed out 
above, contained a definition of the term “handicapped indi- 
vidual” that was the model for that enacted in the Rehabili- 
tation Act of 1973. Indeed, with apparent reference to the 
specific issue of alcohol and drug abuse, the report stated 
that “the Committee does not expect the Rehabilitation Ser- 
vices Administration to discontinue services in any area 
where it is now providing services.” Id. (emphasis in origi- 
nal). 

The Senate Report on the 1973 Act does not discuss the 
problem of alcohol and drug addiction. See S. Rep. No. 
93-318, 93d Cong., lst Sess. (1973). However, during the 
course of the hearings which led to enactment of the Reha- 
bilitation Act of 1973, the Senate Committee was made 
aware of the fact that the Department of Health, Education, 
and Welfare had classified alcoholics and drug addicts as 
handicapped individuals and was providing for their treat- 
ment under the Vocational Rehabilitation Act. Rehabilita- 
tion Act of 1972, Hearings before the Subcommittee on the 
Handicapped of the Senate Committee on Labor and Public 
Welfare, 92d Cong., 2d Sess. 147-50 (1972); HEW, Vocational 
Rehabilitation Administration, Vocational Rehabilitation 
Manual (1967), reprinted in id. at 153, 165; id. at 297. While 
it does not appear that the Senate gave any particular con- 
sideration to the specific problems of alcoholics and drug ad- 
dicts, the Senate gave no indication that it disagreed with 
the position expressed in the House Report that such per- 
sons could qualify as “handicapped individuals” under the 
1973 Act and its predecessor. In this connection, reenact- 


3 The report continued: 


(Wherever funds are available in other legislative authorities, coopera- 
tive arrangements should be made to utilize such funds to purchase ser- 
vices to meet the problems of the socially handicapped through the Reha- 
bilitation Services Administration. Such a precedent exists in the 
vocational rehabilitation agencies serving disabled and incapacitated ben- 
eficiaries of the Social Security programs, and using trust funds to pay for 
such services. 


By approving a role for the Rehabilitation Services Administration in provid- 
ing services to these individuals, this passage appears to view such persons as 
handicapped even though the cost of the services may be paid for out of funds 
appropriated to another agency. 
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ment of statutory language that has been given a particular 
administrative construction is ordinarily thought to lend 
that construction additional support. See, e.g., Chemehuevi 
Tribe of Indians v. FPC, 420 U.S. 395, 410 (1975). 

The apparent understanding at the time the Rehabilita- 
tion Act of 1973 was passed that persons suffering from al- 
coholism and drug addiction were included within the statu- 
tory definition of “handicapped individual” contained in the 
first sentence of section 7(6) was certainly not irrational. 
There is a substantial body of authority for the proposition 
that alcoholism and drug addiction are diseases, although 
there is considerable disagreement about their precise na- 
ture.* Each therefore could reasonably be characterized as 
“a physical or mental disability” within the meaning of the 
first sentence of section 7(b) of the Act; if the condition is suf- 
ficiently serious, there is no doubt that it may constitute or 
result in “a substantial handicap to employment” for the in- 
dividual. Nor is there doubt that alcoholics and drug addicts 
can be expected to benefit in terms of employability from the 
type of rehabilitation services provided under the Act. In- 
deed, HEW has reported numbers of them as having been re- 
habilitated each year; both under the predecessor act, see 
1972 Senate Hearings, supra, at 297; H.R. Rep. No. 93-244, 
93d Cong., 1st Sess. 10 (1973), and the Rehabilitation Ser- 
vices Administration, Information Memorandum RSA-IM- 
76—87 (June 22, 1976). 

For the foregoing reasons, we believe that alcoholics and 
drug addicts were within the scope of the definition of “hand- 
icapped individuals” in the Rehabilitation Act of 1973 as orig- 
inally enacted. Not all alcoholics and drug addicts, however, 
were within the definition. An individual was covered only 
if his condition constituted or resulted in a “substantial hand- 
icap to employment” and only if he could be expected to ben- 


4 As to alcoholism, see Powell v. Texas, 392 U.S. 514, 522-24 (1968) (plural- 
ity opinion); id. at 550 (White, J., concurring): id. at 560-63 (Fortas, J., dis- 
senting), and for drug addiction, see Robinson v. California, 370 U.S. 660, 667 
(1962); Linder v. United States, 268 U.S. 5, 18 (1925). See also U.S. Public 
Health Service, Eighth Revision of International Classification of Diseases (No. 
303, alcoholism; No. 304, drug addiction); 91 American Medical Association, 
House of Delegates Proceedings, Nov. 28-Dec. 1, 1971 (alcoholism); 39 id., June 
17-20, 1963 (drug addiction); HEW, Vocational Rehabilitation Administration, Voca- 
tional Rehabilitation Manual, Classification of Disabling Diseases (1969), (No. 520, al- 
coholism; No. 530, drug addiction) reprinted in 1972 Senate Hearings, supra, at 
147-150. 
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efit in terms of employability from rehabilitation. These lim- 
itations tied to employment make considerable sense inso- 
far as eligibility for vocational rehabilitation services funded 
under the Act are concerned, and they continue to apply for 
such purposes with respect to all mental or physical disabil- 
ities, including alcoholism and drug addiction. But it was 
soon discovered that the definition of the persons who could 
qualify for vocational rehabilitation services under the Act 
was not adequate for purposes of the new antidiscrimination 
and affirmative action provisions contained in Title V. 

Section 504 of the Act, for example, prohibits discrimina- 
tion against “otherwise qualified” handicapped individuals 
in determinations of eligibility for participation in any pro- 
gram or activity receiving Federal financial assistance. This 
section covers all types of programs—in such areas as hous- 
ing, education, and health care—not merely employment. 
Congress concluded that the protection against discrimina- 
tion in the administration of such grant programs should not 
turn on whether the individual involved suffered a handicap 
to employment or could benefit from vocational rehabilita- 
tion. Similarly, Congress concluded that application of the 
affirmative action sections of the Act should not be limited 
to persons having a reasonable expectation of benefiting from 
vocational rehabilitation if there was a job available requir- 
ing only minimal skills which a handicapped individual could 
perform without such rehabilitation. It was to correct these 
perceived deficiencies in the 1973 Act that the second sen- 
tence of the present section 7(6) was added by the Rehabili- 
tation Act Amendments of 1974. See S. Rep. No. 93-1297, 
93d Cong., 2d Sess. 37-41, 63-64, 97-98 (1974).° 

For purposes of Title V of the Act, the term “handicapped 
individual” now includes—any person who (A) has a physi- 
cal or mental impairment which substantially limits one or 


5 This was the Senate Report on S. 4194, which was enacted as the 1974 
amendments. There was no House Report on the bill. However, S. 4194 was 
identical to H.R. 14225, which passed the House and Senate but which the 
President purported to have subjected to a pocket veto on October 29, 1974. 
See S. Rep. No. 93-1297, supra, at 1-2. The discussion of the new definition of 
“handicapped individual” at pages 37-41 of Senate Report 93-1297, cited in 
the text, is essentially identical to that contained in the conference report on 
H.R. 14225, see S. Rep. No. 93-1270, 93d Cong., 2d Sess. 26—28 (1974), and the 
discussion should therefore be viewed as expressing the intent of both Houses 
on this aspect of the 1974 amendments. 
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more of such person’s major life activities, (B) has a record 
of such an impairment, or (C) is regarded as having such an 
impairment. 29 U.S.C. § 706(6) (1975 Supp.). As can be seen 
there is no longer any requirement that the handicap in ques- 
tion substantially limit the person’s employability. 

Clause (A) covers people who are in fact handicapped, and 
sections 501, 503 and 504 prohibit discrimination and re- 
quire affirmative action programs for the benefit of such peo- 
ple. Clause (B) is intended to make clear that these sections 
extend to persons who have recovered—in whole or in part— 
from a handicapping condition, such as a mental or neuro- 
logical illness, a heart attack, or cancer, and to persons who 
were discriminated against or otherwise in need of the pro- 
tection in Title V. S. Rep. No. 93-1297, supra, at 38-39. Fi- 
nally clause (C) was intended to protect those persons who 
are discriminated against because they are seen or regarded 
as being handicapped even though they are not in fact hand- 
icapped. This includes persons who do not have the condi- 
tion they are perceived as having and those whose mental or 
physical condition does not substantially limit their life ac- 
tivities and who thus are technically not within clause (A) of 
the definition. Id. at 39, 64. An example in the latter cate- 
gory would be a person with some kind of visible physical im- 
pairment which in fact does not substantially limit that per- 
son’s functioning. Jd. at 64. 

The new definition of the term “handicapped individual” 
for purposes of Title V of the Act was obviously intended to 
be quite broad, id. at 63; there was no suggestion in the leg- 
islative history that drug addiction and alcoholism should be 
singled out for exclusion from its coverage. Other illnesses— 
such as heart attack, cancer, and mental illness—were 
specifically mentioned in the committee reports. 

A person’s alcoholism or drug addiction could be so severe 
as to significantly interfere with his major life activities 
within the meaning of clause (A), just as either could con- 
stitute a “substantial handicap to employment” under the 
first sentence of section 7(6), discussed earlier.® Similarly, a 


6 The second sentence of section 7(6) uses the word “impairment” rather than 
“disability,” which is used in the first sentence. In view of the purpose to make 
the second sentence broader than the first, the word “impairment” may itself 
be intended to encompass diseases and conditions which are not in fact dis- 
abling. In any event, there appears to be no basis for suggesting that “impair- 
ment” has a narrower meaning. 
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reformed alcoholic or drug addict or a person otherwise hav- 
ing a record of alcoholism or drug addiction, whether accu- 
rate or not, can readily be thought to have a record of such 
a mental or physical impairment. And finally, it seems likely 
that many persons who are actually or are perceived as al- 
coholics or drug addicts but who are, however, not covered 
by clause (A) or (B) of the Definition are nevertheless socially 
or medically “regarded” as having a physical or mental im- 
pairment which substantially limits their major life activi- 
ties. 

Moreover, it is consistent with Congress’ obvious purpose 
to prohibit discrimination against otherwise qualified indi- 
viduals solely on the basis of an illness or other handicap to 
include alcoholism and drug addiction within the statute’s 
reach. The Supreme Court took note in Powell v. Texas of the 
“shame which we have associated with alcoholism,” 392 U.S. 
at 531, and observed that “the traditionally uncharitable at- 
titude of our society toward alcoholics causes many of them 
to refrain from seeking treatment from any source.” Jd. at 
527. The societal attitude, and resulting potential for dis- 
crimination, is no doubt even more severe with respect to 
drug addicts. 

In explaining the need for the broadened definition of 
“handicapped individual,” the Senate Report on the 1974 
amendments identified several examples of handicapped in- 
dividuals who may suffer discrimination in federally assisted 
programs but were unintentionally excluded from the pro- 
tection of section 504 by the narrower definition in the 1973 
Act. Those examples were: physically or mentally handi- 
capped children who may be denied admission to Federally- 
supported school systems on the basis of their handicap; 
handicapped persons who may be denied admission to Fed- 
erally-assisted nursing homes on the basis of their handicap; 
those persons whose handicap is so severe that that em- 
ployment is not feasible but who may be denied the benefits 
of a wide range of Federal programs; and those persons 
whose vocational rehabilitation is complete but who may 
nevertheless be discriminated against in certain Federally- 
assisted activities. S. Rep. No. 93-1297, supra, at 38. 

The congressional purpose expressed in this passage to 
prevent discrimination on the basis of an essentially irrele- 
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vant criterion would appear to apply where the handicap in- 
volved is alcoholism or drug addiction as it does to other dis- 
eases. For example, Congress could reasonably have con- 
cluded that an alcoholic or drug addict should not be denied 
treatment in a federally-assisted hospital for a serious injury 
solely because he was an alcoholic or drug addict, as long as 
he “otherwise qualified” for such treatment. 

You state in your request that although Congress has en- 
acted legislation dealing specifically with problems of alco- 
holism and drug addiction on a number of occasions, you are 
struck by the fact that there is no mention of alcoholism or 
drug addiction in the legislative history of the 1974 amend- 
ments which adopted the broadened definition of “handi- 
capped individuals.” We cannot read this silence as evincing 
an intent to exclude alcoholism and drug addiction from cov- 
erage in the face of the legislative history of the 1973 Act 
which indicates that both conditions were regarded as hand- 
icaps that could give rise to eligibility for rehabilitation ser- 
vices under the first sentence of section 7(6). The first sen- 
tence of section 7(6) remains unchanged, and presumably 
alcoholics and drug addicts still satisfy its eligibility re- 
quirements. It would be illogical to include such persons un- 
der one prong of the now-expanded definition of the term 
“handicapped individual” but not the other. This is especially 
true in view of the fact that the sole purpose cited in the com- 
mittee reports for adding the second sentence to section 7(6) 
was to provide a broader definition of the term “handicapped 
individual” for purposes of Title V. Against this background, 
we do not believe that mere silence on the question can fur- 
nish the basis for deleting certain previously covered condi- 
tions. 

Nor are we convinced by the argument that to include al- 
coholics and drug addicts within the definition of “handi- 
capped individuals” in the Rehabilitation Act of 1973, as 
amended, would result in duplication of the substantial Fed- 
eral effort on behalf of such persons under the Comprehen- 
sive Alcohol Abuse and Alcoholism Prevention, Treatment, 
and Rehabilitation Act of 1970, 42 U.S.C. §§ 4551 et seq., and 
the Drug Abuse Office and Treatment Act of 1972, 21 U.S.C. 
§§ 1101 et seq. As discussed above, Congress was aware when 
it enacted the Rehabilitation Act of 1973 that there were 
other sources of funding for the rehabilitation of alcoholics 
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and drug addicts, and the House Report stated that those 
other sources of funding should in general be utilized where 
possible, through cooperative agreements or otherwise. H.R. 
Rep. No. 93-244, supra, at 10. Thus, Congress recognized the 
possibility of duplication and proposed a solution for it. 

On the other hand, the acts just mentioned that address 
the special problems of alcoholism and drug abuse do not con- 
tain the broad affirmative action and antidiscrimination pro- 
visions contained in the Rehabilitation Act of 1973. Thus, 
there is no substantial duplication with respect to the only 
area of coverage under the Rehabilitation Act which has any 
significant practical effect on alcoholics and drug addicts.’ 

We therefore conclude that persons suffering from alco- 
holism and drug addiction are included within the statutory 
definition of “handicapped individuals” for purposes of Title 
V of the Act. It is important to make clear the consequences 
of this determination. The Senate report explains the appli- 
cation of the definition to affirmative action programs of Gov- 
ernment contractors: 


It should also be noted that, although the “em- 
ployability”-confined context of the present Rehabil- 
itation Act section 7(6) definition of “handicapped 
individual” is removed from the new definition as to 
section 503 as well as the use of the term elsewhere 
in titles IV and V, section 503 itself relates solely to 
employment and thus the adjective “qualified” in 
modification of “handicapped individual” in that sec- 
tion clearly requires that the “employability” of the 
handicapped individual in question is a prerequisite 
to section 503 application. 


S. Rep. No. 1297, supra, at 39. 


7 The Comprehensive Alcohol] Abuse and Alcoholism Prevention, Treatment, 
and Rehabilitation Act of 1970 does provide that a person may not be denied 
Federal civilian employment or a Federal license solely on the ground of prior 
alcohol abuse or prior alcoholism. 42 U.S.C. § 4561(c1). The Drug Abuse Of- 
fice and Treatment Act of 1972 contains a similar provision. 21 U.S.C. § 
1180(c1). The acts also prohibit discrimination against drug abusers and al- 
coholics in hospital admissions in emergency situations. 21 U.S.C. § 1174(a); 
42 U.S.C. § 4581(a) (1975 Supp.). Obviously these provisions are far more lim- 
ited than, and thus do not significantly duplicate, the affirmative action and 
antidiscrimination provisions in the Rehabilitation Act. 
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Thus, if it could be shown that a person’s alcoholism or 
drug addiction prevents successful performance of a job or is 
otherwise demonstrated to be a factor that may legitimately 
be taken into account in the selection process in certain cases, 
section 503 presumably would not require that he be hired. 

In our view, similar principles would apply under section 
504. This latter section provides that no “otherwise quali- 
fied” handicapped individual shall, “solely by reason of his 
handicap,” be excluded from participation in, be denied the 
benefits of, or be subjected to discrimination under any pro- 
gram or activity receiving Federal financial assistance. Thus, 
it would seem that a person could not be refused services 
solely because he is or has a record of being a drug addict or 
alcoholic. 

On the other hand, if the manifestations of his condition 
prevent him from meeting basic eligibility requirements for 
a particular program, he would not be “otherwise qualified” 
to participate and could be denied participation. This is es- 
sentially the position taken in the statement published by 
your Department on July 16, 1976, discussing comments re- 
ceived on proposed rules that covered alcoholics and drug ad- 
dicts.® There it is suggested that “a college may not refuse to 
admit a mentally ill person who can successfully participate 
in the education program unless the person’s behavior is 
shown to impede the performance of other students.” 41 Fed. 
Reg. 29549. Presumably the same would be true for a person 
who is suffering or has suffered from alcoholism or drug ad- 
diction. Also, we do not believe that section 504 would pre- 
vent such a person from being subject to reasonable, gener- 
ally applicable rules of conduct that are related to this 
condition, such as proscriptions against the possession or use 
of drugs or alcohol on the premises of the federally assisted 
program. 


® The Department of Labor’s regulations implementing section 503 of the Act 
do not mention alcoholics or drug addicts. See 41 CFR, Part 60—741. But we 
have been informed that the Department of Labor has taken the position ad- 
ministratively that such persons are included within the statutory definition. 
Thus, the Department of Labor and HEW, two of the Departments charged 
with administering the Act, took the initial position that they were covered. A 
contrary administrative determination now by HEW would presumably re- 
ceive less deference from a court because of this inconsistency, see Morton v. 
Ruiz, 415 U.S. 199, 237 (1974), especially in view of the congressional intent 
that the Act be given a uniform construction throughout the Federal Govern- 
ment. See S. Rep. No. 93-1297, supra, at 40. 
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In sum, the statute does not require the impossible. It does 
not unrealistically require that recipients of Federal con- 
tracts and grants ignore all the behavioral or other problems 
that may accompany a person’s alcoholism or drug addiction 
if they interfere with the performance of his job or his effec- 
tive participation in a federally assisted program. At the 
same time, the statute requires that contractors and 
grantees covered by the act not automatically deny employ- 
ment or benefits to persons solely because they might find 
their status as alcoholics or drug addicts personally offen- 
sive, any more than contractors or grantees could discrimi- 
nate against an individual who had some other condition or 
disease—such as cancer, multiple sclerosis, amputation, or 
blindness—unless its manifestations or his conduct rendered 
him ineligible. 

Between these two basic principles, there is considerable 
latitude for formulating appropriate rules applicable to spe- 
cific cases. This is of course a matter for your Department 
and the other Federal agencies charged with implementing 
the Rehabilitation Act. 


Sincerely, 
GRIFFIN B. BELL. 


DEPARTMENT OF HEALTH, EDUCATION, AND 
WELFARE ACT, 1977—LIMITATION ON FEDERAL 
FUNDS FOR ABORTIONS 


Section 209 of P.L. 94-439, 90 Stat. 1418, the “Hyde Amendment”, prohibits 
Federal payment for abortions performed on rape and incest victims in 
cases where the life of the mother is not endangered. This section does 
not prohibit Federal payment for contemporaneous medical treatment of 
rape and incest victims which may prevent fertilization or implantation. 


Legislative history is to be considered in interpreting a statute but where 
language in the legislative history is at variance with the plain words of 
the statute, the language of the statute must prevail. 


JULY 27, 1977. 
THE SECRETARY OF HEALTH, EDUCATION, AND WELFARE. 

My Dear MR. SECRETARY: You have requested my opinion 
concerning the proper construction of section 209 of the De- 
partments of Labor and Health, Education, and Welfare Ap- 
propriation Act of 1977, Pub. L. 94-439, 90 Stat. 1418. This 
section, known as the “Hyde Amendment” provides: 


None of the funds contained in this Act shall be used 
to perform abortions except where the life of the 
mother would be endangered if the fetus were car- 
ried to term. 


In particular you have asked whether, in light of certain 
language contained in the conference report addressed to 
this provision, the Hyde Amendment prohibits payment for 
abortions performed on rape and incest victims in cases 
where the life of the mother is not endangered. 

An understanding of the history of the Hyde Amendment 
is helpful to consideration of this problem. The House of Rep- 
resentatives added the Hyde Amendment to H.R. 14232, the 
1977 Labor-HEW Appropriation Act. 122 Cong. Rec. H6661 
(daily ed., June 24, 1976). In its original form, the Hyde 
Amendment provided: 


None of the funds appropriated under this Act shall 
be used to pay for abortions, or to promote or en- 
courage abortions. 
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When the Senate considered H.R. 14232, it struck the 
Hyde Amendment in its entirety (122 Cong. Rec. S10807 
(daily ed., June 28, 1976)) and made other changes not ger- 
mane to the issues here considered. The first House-Senate 
conference resolved all of the outstanding differences except 
those concerning the Hyde Amendment. H.R. Rep. No. 
94-1384, 94th Cong., 2d Sess. (1976). Thereafter, both the 
House (122 Cong. Rec. H8642 (daily ed., Aug. 10, 1976)) and 
the Senate (122 Cong. Rec. $14569 (daily ed., Aug. 25, 1976)) 
declined to recede from their disagreement and a further con- 
ference was held. 

In the course of the conference, Senator Stevens and the 
Senate conferees proposed the following statutory language 
as a compromise: 


None of the funds contained in this Act shall be used 
to pay for abortions except when consistent with 
State law where the life of the mother would be en- 
dangered or shortened if the fetus were carried to 
term or in the case of rape or incest. 


122 Cong. Rec. S16114 (daily ed., Sept. 14, 1976). 


After considerable discussion, Representative Conte pro- 
posed as a further compromise the language which finally 
was incorporated in section 209 of the Act: 


None of the funds contained in this Act shall be used 
to perform abortions except where the life of the 
mother would be endangered if the fetus were car- 
ried to term. 


At the same time, the conferees agreed to a paragraph in 
the conference report proposed by Senator Brooke (122 Cong. 
Rec. S16113 (daily ed., Sept. 17, 1976)) purporting to explain 
the meaning of the statutory language: 


It is the intent of the Conferees to limit the fi- 
nancing of abortions under the Medicaid program to 
instances where the performance of an abortion is 
deemed by a physician to be of medical necessity and 
to prohibit payment for abortions as a method of fam- 
ily planning, or for emotional or social convenience. 
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It is not our intent to preclude payment for abortions 
when the life of the woman is clearly endangered, as 
in the case of multiple sclerosis or renal disease, if 
the pregnancy were carried to term. Nor is it the in- 
tent of the Conferees to prohibit medical procedures 
necessary for the termination of an ectopic preg- 
nancy or for the treatment of rape or incest victims; 
nor is it intended to prohibit the use of drugs or de- 
vices to prevent implantation of the fertilized ovum. 


H.R. Rep. No. 94-1555, 94th Cong., 2d Sess. 3 (1976). 


Thereafter, Representative Flood, leader of the House con- 
ferees, returned to the House and explained the compromise 
language of section 209 as follows: 


As far as I am concerned, this language means es- 
sentially the same thing as the language which I orig- 
inally proposed to permit abortion only in cases 
where necessary to save the life of the mother. For 
that reason, and for that reason alone, I was able to 
accept it. 


122 Cong. Rec. H10312 (daily ed., Sept. 16, 1976). 


Representative Conte described the meaning of the Hyde 
Amendment as adopted in conference in the words of the con- 
ference report including the reference to “treatment of rape 
victims” but not making any mention of incest. Jd. H10313. 
The only other House members to focus on the questions of 
rape and incest concluded that the Hyde Amendment pro- 
hibited funding abortions in those cases. (Rep. Abzug, id. 
H10315; Rep. Pritchard, id. H10317). 

On the Senate side, the leader of the Senate conferees, 
Senator Magnuson, asserted that the language of the con- 
ference report was self-explanatory and not in need of fur- 
ther explication. 122 Cong. Rec. S16112 (daily ed., Sept. 17, 
1976). Senator Brooke, a leader in opposing the Hyde Amend- 
ment, suggested that the compromise amendment did not 
prohibit funding for treatment for victims of rape and incest 
in the following manner: 
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It also was not—and I stress this—our intention 
to prohibit “treatment of rape or incest victims.” We 
are told that each year some 10,000 pregnancies re- 
sult from rape, so it is important that the conferees 
have spoken to this point through our language in 
the conference report. 


122 Cong. Rec. S16113 (daily ed., Sept. 17, 1976). 


Senator Stevens, after noting that the conference had re- 
jected adding an exception in the statutory language for rape 
and incest, said that the conference report “makes clear the 
treatment that could occur in the event of cases of rape or in- 
cest.” Id. S16114. 

Senators Schweiker and Helms asserted that the Hyde 
Amendment, as modified in conference (id. S16119), prohib- 
ited federal funding of abortions in the case of rape and in- 
cest (id. S16119, S16120), but Senator Schweiker also said: 


We also made it clear that treatment of rape vic- 
tims in the aftermath of the crime, which I believe is 
effective in preventing pregnancy, will continue to be 
provided. 


Ibid. 


Senator Bayh was the only Senator to assert without qual- 
ification that the Hyde Amendment does not prohibit fund- 
ing of “abortions” in cases of rape or incest. Id. $16114. 

As is apparent from this foregoing recital, there was little 
agreement on the floor of either House as to the meaning of 
either the statutory provision or the conference report. Gen- 
erally, each speaker sought to put his own interpretation on 
the pertinent language. Because of the contradictory nature 
of these post-conference comments we do not find them use- 
ful in illuminating Congress’ intent. See 2A Sutherland, 
Statutory Construction § 48.13 (Sands 4th ed. 1973). We find 
that the only reliable guides in interpreting the Hyde 
Amendment are the language of the statute and the language 
of the conference report itself. 

The language of the Hyde Amendment appears on its face 
to speak in unequivocal terms, barring federal funding of 
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abortions “except where the life of the mother would be en- 
dangered....” No express exception is made in the case of 
pregnancies arising from rape or incest. The Supreme Court 
has frequently stated that: 


[t]here is, of course, no more persuasive evidence of 
the purpose of a statute than the words by which the 
legislature undertook to give expression to its 
wishes. Often these words are sufficient in and of 
themselves to determine the purpose of the legisla- 
tion. In such cases we have followed their plain 
meaning. 


United States v. American Trucking Ass’ns, Inc., 310 U.S. 
534, 543 (1940). 

The Court has, however, also said that it is always appro- 
priate to consider the legislative history ofa particular statu- 
tory provision in determining what the words used in the 
statute mean, and indeed the Court has suggested that it 
would be improper to ignore the legislative history where it 
proves useful in explaining Congress’ intent. Train v. Col- 
orado Public Interest Research Group, Inc., 426 U.S. 1, 10 
(1976). 

As noted above, the conference report itself is the only re- 
liable source of legislative history on this question and, there- 
fore, deserves close attention. The paragraph in question pro- 
vides: 


It is the intent of the Conferees to limit the fi- 
nancing of abortions under the Medicaid program to 
instances where the performance of an abortion is 
deemed by a physician to be of medical necessity and 
to prohibit payment for abortions as a method of fam- 
ily planning, or for emotional or social convenience. 
It is not our intent to preclude payment for abortions 
when the life of the woman is clearly endangered, as 
in the case of multiple sclerosis or renal disease, if 
the pregnancy were carried to term. Nor is it the in- 
tent of the Conferees to prohibit medical procedures 
necessary for the termination of an ectopic preg- 
nancy or for the treatment of rape or incest victims; 
nor is it intended to prohibit the use of drugs or de- 
vices to prevent implantation of the fertilized ovum. 


H.R. Rep. No. 94-1555, 94th Cong., 2d Sess. 3 (1976). 
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The first two sentences are entirely consistent with what 
one would expect upon reading the Hyde Amendment. The 
meaning of the last sentence is unclear. 

In the first two sentences, the conference report uses the 
word “abortion,” describing generally those which may be 
funded and those which may not. In the last sentence, the 
conference report does not utilize the word “abortion” but in- 
stead uses the term “medical procedures.” In using this dif- 
ferent term, “medical procedures,” the conference report im- 
plies that, for purposes of the Hyde Amendment, the term 
abortion does not include medical procedures for termina- 
tion of an ectopic pregnancy or medical procedures for the 
treatment of victims of rape or incest. If one reads this lan- 
guage in this fashion, it makes a certain amount of sense. 
The proponents of the Hyde Amendment were concerned 
with what they, correctly or incorrectly, considered to be the 
killing of viable fetuses and sought to prevent federal fund- 
ing of such abortions. See, e.g., Statement of Congressman 
Hyde, 122 Cong. Rec. H10314 (daily ed., Sept. 16, 1976). As 
I understand the matter, an ectopic pregnancy results either 
in a spontaneous abortion (in the medical sense) or requires 
surgical intervention to remove the embryo. 4B Gray, Attor- 
ney’s Textbook of Medicine, {| 288.40-288.44; 311.35(2) (3d 
ed. 1976). An ectopic pregnancy does not result in a birth. 
Ibid. Thus, the conference report can be interpreted as stat- 
ing that the surgical removal of the embryo in the case of an 
ectopic pregnancy was not an abortion within the meaning 
of the Hyde Amendment. 

This reasoning, however, will not suffice to remove treat- 
ment in the case of rape or incest from the statutory prohi- 
bition on funding of abortions, because in these cases there 
ordinarily is a viable fetus. Moreover, while in the case of ec- 
topic pregnancies the conference report speaks of “termi- 
nating an ectopic pregnancy,” no mention is made of termi- 
nating the pregnancies resulting from rape and incest. In 
those cases, the conference report merely speaks in terms of 
not prohibiting the funding of “medical treatment.” If the lan- 
guage of the report is to be reconciled with the statute, the 
term “medical treatment” must mean the customary treat- 
ment of rape or incest victims, including such treatment as 
may be necessary to prevent conception or, indeed, implan- 
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tation of a conceptus. Such treatment does not constitute an 
“abortion” within the funding prohibition. In my opinion, 
“medical treatment” does not include abortions performed on 
such victims temporally remote from the act of rape or in- 
cest; i.e., treatment intended specifically to remove or abort 
an implanted fetus. 

This interpretation is consistent with the phrase in the 
conference report concerning use of drugs and devices to pre- 
vent implantation. While it might be argued that this read- 
ing of the term medical treatment makes the phrase about 
implantation redundant, it can also be argued that the 
phrase about implantation is merely illustrative of a treat- 
ment for which funding is available.+ 

Had the conferees intended to allow the funding of abor- 
tions in cases of rape or incest, they certainly knew how to 
express that intention, as demonstrated in the first two sen- 
tences of the pertinent paragraph of the conference report. 
The fact that they did not do so must be given substantial 
weight and this conclusion is reinforced by the fact that the 
conferees considered and rejected Senator Stevens’ proposal 
which included rape among the enumerated exceptions. 2A. 
Sutherland, Statutory Construction § 48.18 (Sands 4th ed. 
1973). In light of these circumstances, it is not reasonable to 
suggest that the conferees overlooked this question by inad- 
vertance. 

In conclusion, it is my opinion that the Hyde Amendment 
prohibits (except where the victim’s life is endangered) the 
funding of abortions for victims of rape and incest but does 
not prohibit contemporaneous medical treatment of such vic- 
tims which may prevent fertilization or implantation. The 
only arguable basis for reaching the broader conclusion that 
the Hyde Amendment does not prohibit funding abortions of 
implanted fetuses under these circumstances is founded 
upon a reading of the language in the conference report which 
disregards the language of the statute itself. The rules of con- 
struction are too well known to admit of much debate: the 
statutory language is “the best expositor of itself,” Penning- 
ton v. Cox, 2 Cranch 33, 52 (1804); and “legislative intention, 
without more, is not legislation.” Train v. City of New York, 


1 For what it is worth, this interpretation is consistent with the views of Sen- 
ators Schweiker and Stevens, supra. 
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420 U.S. 35, 45 (1975). Unless we are to give independent 
statutory significance to the ambiguous report, overriding 
the language of the statute itself, we cannot arrive at a con- 
clusion which will approve the funding of abortions in all 
cases of rape and incest. The more restricted interpretation 
is the only one that renders compatible the statute and the 
report, and it is the one we are obliged to adopt. 


Sincerely, 
GRIFFIN B. BELL. 


DISPOSITION BY TREATY OF TERRITORY OR 
PROPERTY BELONGING TO THE UNITED STATES 


Under Article II. § 2, cl. 2 of the Constitution the President, with the ap- 
proval of two-thirds of the Senators present, may make treaties on all 
proper subjects for negotiation between our Nation and others, including 
subjects within the legislative jurisdiction of Congress. 


Under Article IV, § 3 of the Constitution Congress has power to dispose of 
territory or property belonging to the United States, but the existence of 
that power does not suggest that the President and the Senate have no 
power to dispose of such territory or property by treaty under Article II. 


The history of Article II, § 2, cl. 2, the treaty practice and the relevant ju- 
dicial decisions suggests that the power to dispose of territory or property 
belonging to the United States is possessed both by the Congress and by 
the treaty-making authority; and it may be exercised by the latter through 
self-executing treaties concluded under Article II without the authoriza- 
tion or approval of Congress under Article IV. 


AUGUST 11, 1977. 
THE SECRETARY OF STATE. 

My DEAR Mr. SECRETARY: Your letter of July 23, 1977, re- 
quests my opinion, in connection with the negotiation of a 
new Panama Canal treaty, on a question involving the 
treaty-making power of the President and its relation to the 
power of Congress to dispose of territory or property belong- 
ing to the United States. The question is whether a treaty 
may dispose of territory or property belonging to the United 
States absent statutory authorization. 


I. 


The Constitution provides that the President shall have 
power to make treaties with the advice and consent of the 
Senate, if two-thirds of the Senators present concur (Article 
II, section 2, clause 2); and it provides further that treaties 
made under the authority of the United States shall be the 
“supreme law of the land.” Article VI, clause 2. 

At the same time, the Constitution gives Congress a num- 
ber of specific powers that bear upon matters commonly sub- 
jected to the treaty power. I need mention but a few: pur- 
suant to Article I, section 8, Congress has power to regulate 
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foreign trade, to provide for the protection of rights in use- 
ful inventions, to make rules governing captures on land and 
water, to establish a uniform rule for naturalization, and to 
punish offenses against the law of nations; and, of course, 
pursuant to Article IV, section 3, Congress has power to dis- 
pose of territory or property belonging to the United States. 
Moreover, there is authority for the proposition that Con- 
gress has general power, quite apart from these specific pow- 
ers, to enact legislation relating to foreign affairs. United 
States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936); 
Perez v. Brownell, 356 U.S. 44 (1958). 

A question that arose very early in our constitutional his- 
tory was whether the existence of these congressional pow- 
ers limits the power of the President and the Senate to make 
law by treaty.! If a treaty touches a matter that Congress 
has power to regulate, can the treaty be given the force and 
effect of law, in and of itself, if Congress has not enacted leg- 
islation putting it into effect? The question you raise is one 
aspect of that general question. 


II. 


I shall make two observations with respect to the general 
issue. First, from the earliest days of the Republic the deci- 
sions of the Supreme Court have provided convincing sup- 
port for the proposition that a treaty, unaided by an act of 
Congress, has the force and effect of law even if it touches a 
matter that is within the legislative jurisdiction of Congress. 
Indeed, the Court has held that a treaty, of its own force, may 
supplant prior acts of Congress to the extent that its en- 


1 Indeed, the question arose in connection with the debate over the very first 
treaty made under the Constitution, the Jay Treaty with Great Britain. The 
treaty provided for the creation of certain commissions and therefore required 
an appropriation of funds. President Washington, together with other Feder- 
alists, including Hamilton and Chief Justice Ellsworth, took the view that the 
treaty, of its own force, created an indispensable obligation as a matter of do- 
mestic law, and that Congress was required to appropriate the necessary funds. 
Jefferson, Madison, and other Republicans took the view that neither the Jay 
Treaty nor any other treaty could regulate matters that were within the leg- 
islative jurisdiction of Congress. See 1 C. Butter, The Treaty-Making Power of 
the United States 422 et seq. (1902); S. Crandall, Treaties Their Making and 
Enforcement 165 et seq. (2d ed. 1916); 1 W. Willoughby, The Constitutional Law 
of the United States 549 (2d ed. 1929). Jefferson reiterated the Republican view 
in his Manual of Parliamentary Practice. See L. Henkin, Foreign Affairs and 
the Constitution 141 et seq. (1972) [hereinafter cited as Henkin). 
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forcement may require that result. Cook v. United States, 
288 U.S. 102 (1933). 

The seminal case, United States v. The Schooner Peggy, 1 
Cranch 103 (1801), was decided in an opinion by Chief Jus- 
tice Marshall. During the undeclared naval war with France, 
Congress enacted a statute that authorized the President to 
grant commissions to public vessels, with instructions that 
they should seize armed French vessels on the high seas, 
bring them to our ports, and subject them to condemnation 
in the courts of the United States. Act of July 9, 1798, c. 
LXVIII, 1 Stat. 578. In 1800 the American ship Trumbull, 
sailing under a commission issued pursuant to the statute, 
seized an armed French vessel, the schooner Peggy, and 
brought her to port. A proceeding was then instituted against 
the Peggy; and after a sentence of condemnation was entered 
in the court below, an appeal was taken to the Supreme 
Court. 

During the pendency of the appeal President Jefferson, 
with the advice and consent of the Senate, concluded a treaty 
with France. The treaty provided, among other things, that 
vessels that had been seized by either nation should be “mu- 
tually restored” if they were not yet “definitively con- 
demned.” 

Thus, when the case of the Peggy came before the Court, 
the question was whether the treaty controlled the disposi- 
tion of the prize. If it did, the schooner was to be restored to 
France. If it did not, the schooner was to be condemned, un- 
der the statute; and the proceeds were to be distributed 
equally between the United States and the officers and men 
of the Trumbull. 

The Court held that the treaty controlled. It was a law of 
the United States, not by virtue of any act of Congress, but 
by virtue of the command of the Constitution itself; and it 
had intervened during the appeal to change the statutory 
rule that had governed the decision below. Because the sen- 
tence of condemnation was not yet final, the schooner was 
not yet “definitively condemned,” and it was therefore sub- 
ject to the treaty: The schooner was to be restored to France. 
1 Cranch at 109-10. 

Implicit in the decision was the elementary proposition 
that the President, with the advice and consent of the Sen- 
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ate, had power to make a self-executing treaty affecting the 
disposition of a vessel captured at sea even though Congress 
had power to make rules (and had in fact made a conflicting 
rule) governing the same subject matter. The Court ex- 
pressed no doubt whatever about the constitutionality of the 
treaty. 

In the years that followed this decision the Supreme Court 
gave “self-executing” effect to numerous treaties that dis- 
posed of matters that Congress had power to regulate. See, 
e.g., Hijo v. United States, 194 U.S. 315, 323-24 (1904) 
(claims against the United States); Cook v. United States, 
288 U.S. 102, 118-19 (1933) (customs inspections); Bacardi 
v. Domenech, 311 U.S. 150, 161 (1940) (trademarks); see gen- 
erally Henkin, supra, note 1, at 149. Today, as a result of 
these and other decisions, it could not be successfully main- 
tained, as a general proposition, that the treaty power stops 
where the power of Congress begins. On the contrary, the 
Court has said that the treaty power, operating of itself and 
without the aid of congressional legislation, extends to all 
proper subjects for negotiation between our Nation and oth- 
ers. Asakura v. City of Seattle, 265 U.S. 332 (1924). The les- 
son of history is that these “proper subjects” include many 
that are within the legislative jurisdiction of Congress. 

My second observation is related to the first. I have sug- 
gested that the two powers—the power of Congress to legis- 
late and the power of the President and the Senate to make 
“self-executing” treaties—may overlap. I do not mean to sug- 
gest that they are coextensive. They are both created by the 
Constitution, and they are both subject to the fundamental 
limitations that are imposed thereunder;? but the limitations 
that apply to the one do not necessarily apply to the other. 
The treaty power may extend to subjects that are beyond the 
legislative jurisdiction of Congress. Missouri v. Holland, 252 
U.S. 416 (1920). Similarly, the President and the Senate may 
be powerless to accomplish by treaty what the Congress can 
accomplish by statute. 


2 In Reid v. Covert, 354 U.S. 1 (1957), Mr. Justice Black stated the applica- 
ble rule: “The prohibitions of the Constitution were designed to apply to all 
branches of the National Government,” including the Congress, the Executive, 
and the Executive and Senate combined. Jd. at 17-18. 
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I shall elaborate briefly upon the latter point. Some lower 
courts? and many serious students of the law* have ex- 
pressed the view that certain matters are subject to regula- 
tion by Congress only; and that a treaty, if it purports to deal 
with such a matter, can be given effect only to the extent that 
it may be authorized or implemented by statute. The two 
matters that are frequently mentioned in this regard are the 
raising of revenue and the appropriation of funds. The Con- 
stitution provides that “all” bills for raising revenue “shall” 
originate in the House (Article I, section 7, clause 1), and, 
further, that “no” money shall be drawn from the Treasury 
except in consequence of “appropriations” made by law (Ar- 
ticle I, section 9, clause 7). In the face of these provisions the 
opinion expressed by some is that a treaty purporting to re- 
quire the establishment or alteration of a revenue measure, 
or a treaty purporting to require an appropriation of funds, 
could not be effective, as a matter of domestic law, in the ab- 
sence of statutory authorization or implementation. I find it 
unnecessary to deal with that issue in order to answer the 
question you have put to me. 

I now turn to the question at hand. 


ITI. 


The point of departure is the broad principle that was laid 
down in Geofroy v. Riggs, 133 U.S. 258 (1890), and was re- 
peated in Asakura v. City of Seattle, 265 U.S. 332 (1924), to 
which I have alluded above: the treaty power extends to all 
proper subjects for negotiation between our Nation and oth- 
ers; and when a treaty purports to do so, it acts ex proprio 
vigore, without the aid of legislation, and is effective for all 
purposes, provided it does nothing that is forbidden by the 
Constitution. 

Does the Constitution forbid the President and the Senate 
to make self-executing treaties disposing of territory or prop- 


4 See, e.g., Turner v. American Baptist Missionary Union, 24 F. Cas. 344 (No. 
14251) (C.C. Mich. 1852). 

4 John C. Calhoun was of opinion that a treaty could not authorize a with- 
drawal of funds from the Treasury. 29 Annals of Congress 531-32 (1816). In 
1949 the Secretary of State, Dean Acheson, expressed the view a treaty could 
not put the United States into war. Only Congress could declare war. Hear- 
ings on the North Atlantic Treaty Before the Senate Committee on Foreign Re- 
lations, 81st Cong., Ist Sess., pt. 1, at 11 (1949). See generally Henkin, supra, 
note 1, at 159. 
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erty belonging to the United States? I have taken note of the 
opinion, held by some, that the Constitution entrusts certain 
matters to Congress alone. In my opinion, however, the dis- 
position of territory or property belonging to the United 
States is not such a matter. In my view, territory or property 
belonging to the United States may be disposed of by action 
of the President and the Senate under the treaty clause. 

There are at least four considerations that support this 
conclusion, and I shall discuss them briefly below. 

First, the fact that the Constitution gives Congress power 
to dispose of territory or property belonging to the United 
States does not suggest that the President and the Senate 
have no power to do so under the treaty clause. This was the 
implicit teaching of Marshall’s decision in the Peggy and of 
the cases that followed. The existence of power in Congress 
does not imply an absence of power under the treaty clause. 
On the contrary, the one proposition of which we can be cer- 
tain is that many of the powers that are given to Congress 
are shared by the President and the Senate when they act, 
under the treaty clause, to conclude and effectuate bona fide 
international agreements. 

I think it follows that if one were to hold that the power to 
dispose of territory or property belonging to the United 
States resides in Congress alone and is distinguishable in 
that respect from the numerous powers that are shared, one 
would be obliged to find some basis for the distinction either 
in the text of the Constitution or in the history of the rele- 
vant provisions. I find none. 

The language of Article IV, insofar as it confers upon Con- 
gress the power of disposition, is identical to the language of 
Article I, which confers upon Congress numerous powers 
that may be exercised by the President and the Senate 
through self-executing treaties. Article IV says that Con- 
gress “shall have power” to dispose of territory or property 
belonging to the United States, just as Article I says that 
Congress “shall have power” to regulate foreign commerce, 
to make rules governing captures on land and water, and so 
forth. Article IV goes on to say that Congress shall have 
power to make “all” needful rules and regulations respecting 
territory or property. As in the case of Article I, however, Ar- 
ticle IV does not say that the powers it confers—the power 
to dispose of territory or property, and the power to make 
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rules and regulations respecting it—shall reside in Congress 
alone. 

The record of the proceedings during the Constitutional 
Convention supports the interpretation that is suggested by 
the language of the Constitution itself. The territory and 
property clause of Article IV was adopted during a general 
discussion of the role that the central government should 
play in connection with the territorial claims that had been 
asserted by the several States with respect to the western 
lands. In the course of the discussion there was no sugges- 
tion whatever that the purpose or effect of the clause was to 
give Congress exclusive power to authorize or implement in- 
ternational agreements disposing of territory or property. 
See 2 M. Farrand, The Records of the Federal Convention of 
1787 457-59, 461-66 (rev'd ed. 1937) [hereinafter cited as 
Farrand]. 

The history of the treaty clause is even more conclusive. 
During the course of the convention several proposals were 
put forth. One would have required every treaty to be ap- 
proved by both Houses of Congress. 2 Farrand, supra, at 532, 
538. That proposal was rejected. Another would have re- 
quired the Senate to concur in treaties, but would have ex- 
empted peace treaties from that requirement, except for 
peace treaties depriving the United States of territory or ter- 
ritorial rights. 2 Farrand, supra, at 533-34, 543. That pro- 
posal was rejected as well. In its place, the convention 
adopted a proposal that required the Senate to concur in all 
treaties. 

It may be possible to interpret these actions in a different 
way, but the simplest and, for me, the most persuasive in- 
terpretation is this: the delegates to the convention assumed 
(1) that the treaty power could and would extend to ques- 
tions of territory, and (2) that treaties, including treaties af- 
fecting rights in territory, could be effective in the absence 
of action by both Houses.® 


5 IT should note that this very point was considered in the State conventions 
that were called to ratify the new Constitution. The objection was made that 
the treaty clause gave the President and the Senate power to alienate terri- 
tory. The Virginia and North Carolina conventions proposed a remedial amend- 
ment that would have required every treaty ceding or compromising rights or 
claims of the United States in territory to be approved by three-fourths of the 
members of both Houses of Congress. 2 Documentary History of the Constitu- 
tion 271, 382 (in U.S. Cong. Doc. Ser., No. 4185); see generally S. Crandall, 
Treaties: Their Making and Enforcement 220—21 (2d ed. 1916). 
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This brings me to the third consideration that supports my 
basic conclusion. To the extent that the Supreme Court has 
spoken to the question, the Court has said that the Presi- 
dent, with the concurrence of the Senate, may conclude a 
treaty disposing of territory or property belonging to the 
United States, and that such a treaty may convey good title 
to the territory or property in question. No act of Congress 
is required. United States v. Brooks, 10 How. 442 (1850); Doe 
v. Wilson, 23 How. 457 (1859); Holden v. Joy, 17 Wall. 211 
(1872); Best v. Polk, 18 Wall. 112 (1873); Francis v. Francis, 
203 U.S. 233 (1906). The dictum in Holden v. Joy is one of 
the clearest statements of this principle: 


[I]t is insisted that the President and Senate, in con- 
cluding such a treaty, could not lawfully covenant 
that a patent should be issued to convey lands which 
belonged to the United States without the consent of 
Congress, which cannot be admitted. On the con- 
trary, there are many authorities where it is held 
that a treaty may convey a good title to such lands 
without an act of Congress conferring it....[17 Wall. 
at 247]. 


I do not hold that these cases provide a sufficient answer 
to the question you have raised. They all involved Indian 
treaties and questions of “title” to real property. I do think, 
however, that the principle for which they stand is one of 
general application; that it bears upon your question; and 
that it supports the conclusion I have reached. These cases, 
when viewed in light of the textual and historical consider- 
ations I have already mentioned, provide substantial sup- 
port for the proposition that a treaty disposing of territory 
or property belonging to the United States may be self-exe- 
cuting. I find no cases to the contrary. 

Finally, my conclusion is supported by historical practice. 
While I do not suggest that the commands of the Constitu- 
tion may be attenuated by persistent practices not in con- 
formity with them, I must observe that as a matter of his- 
torical fact the President and the Senate have made 
self-executing treaties disposing of territory or property be- 
longing to or claimed by the United States. 

I shall mention one rather clear example of the practice. 
Under the Florida Treaty with Spain (1819) the United 


104 Disposition by Treaty of U.S. Territory Property 


States ceded all its territory beyond the Sabine River in 
Texas to Spain in return for the cession of the Spanish ter- 
ritories of East and West Florida. 8 Stat. 252, T.S. No. 327. 
While there had been some dispute over some of the relevant 
boundaries, the congressional debates, as well as President 
Monroe’s annual message to Congress, make it clear that 
many considered the action to be an outright cession of Amer- 
ican territory in exchange for Spanish territory. 36 Annals 
of Congress 1719-38, 1743-81; 2 J. Richardson, Messages 
and Papers of the Presidents 55 (1896). No statute authoriz- 
ing the American cession was ever enacted.® 

There have been a number of other treaties that have been 
self-executing insofar as they have disposed of territory or 
property belonging to the United States or have compro- 
mised a claim of the United States to property or territory 
claimed by a foreign power.’ I do not believe that the valid- 
ity of these treaties could be questioned today. 


IV. 


In stating my opinion with respect to the question you have 
raised, I have taken note of general principles that bear upon 
the relation between congressional power and the power of 
the President and the Senate under the treaty clause; but I 
have no occasion to express an opinion with respect to any 
other questions that may arise in that context, and I express 
none. 


Sincerely, 
GRIFFIN B. BELL. 


® The self-executing effect of the Spanish cession was the subject of two de- 
cisions by the Supreme Court. Foster v. Neilson, 2 Pet. 253 (1829); United States 
v. Arredondo 6 Pet. 691 (1832). Congress did enact legislation authorizing the 
President to take possession of the Spanish cessions and to provide rules for 
their government. Act of March 3, 1819, c. XCIII, 3 Stat. 523; Act of March 3, 
1821, c. XXXIX, 3 Stat. 637. 

7 See, e.g., United States-Great Britain Treaty of 1842 (Webster-Ashburton), 
8 Stat. 572, T.S. No. 119; United States-Great Britain Treaty in Regard to Lim- 
its Westward of the Rocky Mountains of 1846 (Oregon Treaty), 9 Stat. 869, T.S. 
No. 120. 


PAYMENTS TO PROCESSORS UNDER 
AGRICULTURAL ACT OF 1949 


The Agricultural Act of 1949 authorizes the Secretary of Agriculture to pro- 
vide price support to producers of certain nonbasic agricultural com- 
modities, including sugarbeets and sugarcane, through “loans, purchases, 
or other operations.” 7 U.S.C. § 1447. 


Under the Act, an authorized program of price support to producers may in- 
volve payments to processors of the raw commodities, see 7 U.S.C. § 
1421(e); but Congress did not intend to give the Secretary authority to 
make direct payments to producers to compensate them for shortfalls in 
the market price of a raw commodity under a program that does not oth- 
erwise support that price. 


The Act does not authorize a proposed program under which payments 
would be made to processors of beet and cane sugar if they would agree 
with the producers of the raw commodities to pass the full amount of the 
payment on to the producers, less administrative expenses. Such a pro- 
gram would be tantamount to a program of prohibited production pay- 
ments. 


AuGusT 18, 1977. 
THE SECRETARY OF AGRICULTURE. 

My DEAR Mk. SECRETARY: Your letter of July 24, 1977, re- 
quests my opinion on a question involving the proposed price 
support program for sugar: Your letter was directed to me 
because the Attorney General has recused himself in this 
matter. Your question is whether the proposed program is 
authorized under the Agricultural Act of 1949, as amended 
(the “Act”). 

The program is set forth in proposed regulations that were 
published in the Federal Register on June 14, 1977. The pro- 
gram, as I understand it, would function in the following way: 

At the close of each marketing quarter the Agricultural 
Stabilization and Conservation Service (“ASCS”) would 
make a cash payment to each eligible processor who had mar- 
keted refined beet sugar or raw cane sugar during the quar- 
ter, if the “national average price” of refined beet sugar or 
raw cane sugar had been less than 13.5 cents per pound for 
the quarter. The amount of the payment would be deter- 
mined by applying a rate to the number of pounds of sugar 
that the eligible processor had marketed during the quarter. 
The rate would equal the difference between (a) the “national 
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average price” of processed sugar for the quarter, and (b) 13.5 
cents per pound; but it would not exceed 2 cents per pound. 

A processor would be eligible to receive a quarterly pay- 
ment if, but only if, he had entered into a written contract 
with each producer who had provided him with unprocessed 
sugarbeets or sugarcane for the quarter, and the contract 
had prescribed (1) that the producer would receive an agreed 
share of the proceeds generated from the sale of the processed 
product, and (2) that the processor would pay the producer 
the full amount of any ASCS payment received by the proces- 
sor on account of the sale less any administrative expenses 
incurred by the processor in connection with receiving and 
forwarding the ASCS payment. 

In short, the proposed program would provide producers 
of sugarbeets and sugarcane with supplemental cash pay- 
ments, pegged to production and to the differential between 
the market price for sugar and 13.5 cents per pound, which 
would be channeled to them through the processors. 

You state that the program would assure that producers 
would receive an aggregate return on sugarbeets and sug- 
arcane in excess of that which the processors themselves 
could afford to pay in light of the current market prices for 
processed sugar. Further, you say that the program would 
encourage continued production of sugarcane and sugar- 
beets and would thereby stabilize the market. Your question 
is whether the Act authorizes a program of this kind. 


Il. 


The Act authorizes the Secretary of Agriculture (the “Sec- 
retary”) to provide “price support” to the producers of certain 
nonbasic agricultural commodities, including sugarbeets 
and sugarcane. 7 U.S.C. § 1447. The Act specifies that the 
Secretary shall provide this support, if at all, through “loans, 
purchases, or other operations.” Jd. 

The proposed program would not provide price support to 
producers through “loans” or “purchases.” The question is 
whether it would provide price support to producers through 
“other operations.” The Act does not define this term, and I 
know of no court decision that defines it. “Other operations” 
are operations other than loans or purchases, but the phrase 
is otherwise unknown to the law. Legislative history is the 
only guide. 
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The history of the Act is discussed in detail in the memo- 
randa and letters that your counsel have prepared in re- 
sponse to the questions that have arisen in connection with 
the proposed program. For that reason, I will not restate the 
history in full, but I will note the critical passages and the 
conclusions J have drawn from them. 

First, whatever the extent of the Secretary’s authority to 
provide price support to producers through “other opera- 
tions,” it is clear that Congress did not intend to give the Sec- 
retary authority to make direct payments to producers to 
compensate them for shortfalls in the market price of a non- 
basic commodity, where that price is otherwise unsupported. 
It is clear that the Secretary was to have no authority to make 
“production payments,” and while that phrase was given no 
precise definition in the legislative history, it was understood 
to refer generally to direct payments to producers (other than 
payments made pursuant to loans or purchases) in circum- 
stances where the market price of their produce was unsup- 
ported and the payments were prompted by a shortfall in the 
price. Hearings Before the Senate Committee on Agriculture 
and Forestry on Farm Price-Support Program, 81st Cong., 
1st Sess. 120—21 (1949); S. Rep. No. 1130, 81st Cong., 1st 
Sess. 4 (1949). 

Second, there is some evidence that the Act was intended 
to provide the Secretary with authority to make direct pay- 
ments to processors (other than in connection with loans or 
purchases) as a means of providing price support to produc- 
ers in certain circumstances. At least one Senator took that 
view during the hearings on the relevant bills. Senator An- 
derson stated that if the price of an unprocessed commodity 
were supported by other means, the Secretary would have 
authority to make compensatory payments to processors to 
defray the expenses incurred by them in paying the support 
price, provided the market price for the processed commod- 
ity were so low that the processors could not otherwise af- 
ford to pay the support price. Senator Anderson stated that 
a program of this kind would be an example of one of the 
“other operations” by which the Secretary could provide price 
support to producers. To my knowledge, Senator Anderson’s 
example is the only such example given in the legislative his- 
tory. See Hearings Before the Senate Committee on Agricul- 
ture and Forestry on Price-Support Program, 81st Cong., 1st 
Sess. 120 (1949). 
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I note in passing that Senator Anderson’s interpretation 
is supported to some extent by the language of the Act itself. 
The Act suggests that, in fact, a price support operation may 
involve payments to processors. The Act does not describe 
the circumstances in which these payments may be made. 
The Act simply states that whenever a price support opera- 
tion is carried out through “purchases from or loans or pay- 
ments to processors,” the Secretary shall receive assurances 
from the processors that producers will receive “maximum 
benefit” from the operation. 7 U.S.C. § 1421(e). 


ITT. 


Now, given this legislative history, I think that one may 
attempt to answer your question by determining the extent 
to which the proposed program may resemble or differ from 
the two nonpurchase, nonloan programs that are described 
in the legislative history; (1) the program of “production pay- 
ments,” which the Act prohibits, and (2) the program of com- 
pensatory payments to processors, described by Senator An- 
derson, which the Act may permit. 

It is my opinion that there would be no distinction in sub- 
stance between the proposed program and a program of “pro- 
duction payments.” It is true that there would be a distinc- 
tion in form: the payments would be made, not to producers 
directly, but to processors, as forwarding agents for the pro- 
ducers. But the effect of the program would be precisely the 
same as the effect of a program of production payments. The 
market price for the processed commodity would float; the 
producers’ share of that price would be determined by pri- 
vate agreement in an otherwise unsupported market; and 
the ASCS payments would be made, where necessary, to sub- 
sidize the producers on account of shortfalls in the market 
price. 

On the other hand, there would be a significant difference 
between the proposed program and a program such as the 
one suggested by Senator Anderson. A program of that kind 
would presuppose that processors would pay a support price 
for the unprocessed commodity. Payments to the processors 
would then be made, not to subsidize the producers, but to 
compensate the processors for the additional costs incurred 
in paying the support price. The proposed program, in con- 
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tradistinction, would have no short-run impact upon the pre- 
payment price of the unprocessed commodity.! That price 
would be unsupported in the short-run; and payments to the 
processors would be made for the purpose of subsidizing the 
producers, protecting them from the depressed market. 

In short, I find that the proposed program is indistin- 
guishable in substance from a program of production pay- 
ments, which the Act prohibits; and it is distinguishable in 
substance from the one program that the legislative history 
puts forward as an example of authorized “other operation.” 
It is true that there would be a formal similarity between the 
proposed program and a program of compensatory payments 
to processors, but I think that considerations of substance 
must override considerations of form to the extent that they 
may conflict. Accordingly, it is my conclusion that the pro- 
posed program is unauthorized. In the face of the clear ex- 
pression of congressional intent with regard to production 
payments, a program of indirect payments to producers is 
not one of the “other operations” that the Secretary is au- 
thorized to employ. I do not wish to suggest that price sup- 
port to producers may never be provided by means of direct 
payments to processors, but if it is to be so provided, the 
processors must act as something more than forwarding 
agents for payments that are otherwise indistinguishable 
from production payments. 

Finally, I wish to say that I do not question your determi- 
nation that payments made under the proposed program 
would tend to stabilize the market, inasmuch as they would 
encourage producers to remain in the market. I can only say 
that the same would be true if the payments were to be made 
to the producers directly. 

For the reasons given above I have concluded that the pro- 
gram which you have proposed would be prohibited under 
the Agricultural Act of 1949, as amended. 


Sincerely, 
PETER F. FLAHERTY. 


1 In light of the absence of any direct impact upon the pre-payment price of 
the unprocessed commodity, the argument could be made that the proposed 
program is not authorized under the Act for the simple reason that it does not 
provide “price support.” I have not found it to be necessary to accept or reject 
that argument in determining whether the proposed program is an authorized 
“other operation.” 


PROPOSED REGULATIONS OF THE 
DEPARTMENT OF HEALTH, EDUCATION AND 
WELFARE PERTAINING TO FEDERAL FUNDING 
OF ABORTIONS 


Proposed regulations of the Secretary of Health, Education and Welfare pur- 
suant to § 101 of Public Law 95-205, 91 Stat. 1461 (1977), are reasonable 
and are consistent with available legislative intent with respect to fed- 
eral funding of abortions. Adoption of the regulations is therefore within 
the Secretary’s discretion. 


JANUARY 26, 1978. 


THE SECRETARY OF HEALTH, EDUCATION AND WELFARE. 

My DEarR MR. SECRETARY: You have asked for my opinion 
whether certain provisions of your department’s proposed 
regulations pertaining to federal funding of abortions with 
respect to victims of rape or incest are in conformity with the 
requirements of § 101 of Public Law No. 95-205, 91 Stat. 
1461 (1977) (the “Act”), making further continuing appro- 
priations for fiscal year 1978, and for other purposes. Sec- 
tion 101 provides in part: 

“[Nlone of the funds provided for in this paragraph shall 
be used to perform abortions except where the life of the 
mother would be endangered if the fetus were carried to 
term; or except for such medical procedures necessary for the 
victims of rape or incest, when such rape or incest has been 
reported promptly to a law enforcement agency or public 
health service; or except in those instances where severe and 
long-lasting physical health damage to the mother would re- 
sult if the pregnancy were carried to term when so deter- 
mined by two physicians.! 

“Nor are payments prohibited for drugs or devices to pre- 
vent implantation of the fertilized ovum, or for medical pro- 
cedures necessary for the termination of an ectopic preg- 
nancy. 

“The Secretary shall promptly issue regulations and es- 
tablish procedures to ensure that the provisions of this sec- 
tion are rigorously enforced.” 


1 The paragraph in question appropriates funds for your department for fis- 
cal year 1978. 
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You have asked in particular for my opinion with respect 
to a series of questions relating to the scope of various terms 
and language in § 101. 

At the outset I believe that some general observations are 
in order. As a rule, administrative regulations properly pro- 
mulgated under statutory authority are presumed valid. 
Grubbs v. Butz, 514 F.2d 1323 (D.C. Cir. 1975); United States 
v. Boyd, 491 F.2d 1163 (9th Cir. 1973). In order to sustain 
that presumption, an administrative officer exercising rule- 
making powers delegated to him by Congress must adhere 
to two basic requirements: he must adopt regulations which 
are both reasonable and consistent with the intention of Con- 
gress as expressed by the statute. United States v. Larionoff, 
431 U.S. 864 (1977); Manhattan General Equipment Co. v. 
C.LR., 297 U.S. 129 (1936). Within that framework, an ad- 
ministrative officer such as yourself has broad discretion. 

The legislative intention with respect to abortion regula- 
tions implementing § 101 of the Act is, however, difficult to 
discern. For the most part, neither the language of the sec- 
tion nor its legislative history provides clear answers to the 
questions you raise. The provisions of § 101 had their origin 
in the proposed HEW Appropriations Act for 1978. The re- 
ports of the House and Senate Appropriations Committees 
on that proposed act contain no discussion of federal fund- 
ing of abortions. The reports of the Conference Committee 
are equally unenlightening, as the conferees were unable to 
reach agreement on the abortion funding provisions of the 
proposed act. The final version of § 101 was a product of com- 
promise on the floor of both houses. Consequently, the floor 
debates provide the only source of Congressional intent other 
than the language of the statute itself. But, those debates 
are contradictory and inconclusive in many respects. They 
do reveal, however, that Congress intended to leave many 
matters of interpretation concerning § 101 to the sound dis- 
cretion of the Secretary, rather than attempt a more detailed 
statutory scheme. See, e.g., 123 Cong. Rec. H12,651 (daily 
ed., December 6, 1977) (remarks of Representative Michel); 
id. S19,397-19,398 (remarks of Senator Magnuson).? After 
carefully reviewing the language of the section, the floor de- 


2 All references hereafter are to volume 123 of the daily edition of the record. 
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bates, and the views you express in the preamble to the pro- 
posed regulations, I conclude that the provisions of the reg- 
ulations about which you have inquired are in conformity 
with both the language and intent of the section. I shall turn 
now to your specific questions. 


ABORTIONS AS MEDICAL PROCEDURES 
NECESSARY FOR VICTIMS OF RAPE OR INCEST 


Both the structure of § 101 and the available legislative 
history support my view that abortions are included in the 
phrase “medical procedures necessary for the victims of rape 
or incest.” The section contains a broad prohibition against 
federal funding of abortions followed by three exceptions. 
The second of those exceptions is for medical procedures in 
cases of rape or incest. The logical interpretation of the lan- 
guage of the paragraph is that federal funding of abortions 
is permissible in the three circumstances enumerated. More- 
over, if the exception for medical procedures in cases of rape 
or incest does not include abortions, the phrase would be sur- 
plusage. Immediately following the exceptions in the section 
is anew paragraph which describes non-abortion services for 
which federal funding is available. Thus, there would be no 
reason to place an exception for medical procedures in the 
preceding language if such procedures did not include abor- 
tions. While it is possible to argue that by adding the term 
“medical procedures” to the exception covering victims of 
rape or incest Congress must have intended something other 
than abortions, that argument clearly runs counter to the 
thrust of the floor debates. 

The Senate made it abundantly clear that it understood 
medical procedures to include abortions. In floor discussions 
which took place immediately before Senate passage of the 
Act, Senator Brooke, the ranking Republican conferee, as- 
serted: “I want to make it crystal clear, and I want to make 
it certain for the record, as to what was intended by the Sen- 
ate and, as I understand, what was intended by the House 
by their vote —because no other change was referred to in 
that debate—is that we are talking about medical procedures 
being abortions.” Rec. $19,441 (December 7, 1977). Senator 
Magnuson, the floor manager for the Senate conferees, un- 
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equivocally concurred in that understanding. Rec. $19,441— 

19,442. 

The debates in the House of Representatives also indicate 
that the members of that body understood medical proce- 
dures to include abortions. See, e.g., Rec. H12,488 (Novem- 
ber 29, 1977) (remarks of Representative Conte); Rec. 
H12,772, H12,774 (December 7, 1977) (remarks of Repre- 
sentative Hyde). The sole suggestion to the contrary in the 
debates appears in a colloquy between Representatives 
Michel and Volkmer. In response to questioning, Represen- 
tative Michel asserted that medical procedures in cases of 
rape or incest did not include abortions. Rec. H12,652 (De- 
cember 6, 1977). Both earlier and later in the debates, how- 
ever, Representative Michel made statements implicitly con- 
tradicting that assertion. Rec. H12,170 (November 3, 1977); 
H12,652 (December 6, 1977). It is therefore my opinion that 
the phrase “medical procedures necessary for the victims of 
rape or incest” used in § 101 includes abortions. 


REPORTS OF INCIDENTS OF RAPE AND INCEST 


The legislative history offers little guidance in interpret- 
ing the requirement that victims of rape and incest “report” 
the incidents to a law enforcement agency or public health 
service. Congress did not specify the form or content of the 
report except to indicate that the victim need not herself be 
the reporter. See Rec. $19,237 (November 29, 1977) (remarks 
of Senator Brooke); Rec. H12,653 (December 6, 1977) (collo- 
quy between Representatives Volkmer and Michel). The ba- 
sic concern of Congress in adopting a reporting requirement 
was to prevent fraudulent claims. See, e.g., Rec. H12,489 (re- 
marks of Representative Bonker). In my view, the reporting 
requirement in § 449.105(b) of the proposed regulations ad- 
equately reflects that concern and is compatible with Con- 
gressional intent. 


DEFINITION OF LAW ENFORCEMENT AGENCY 


The limited discussion of the term “law enforcement 
agency’ in the floor debates does not suggest that Congress 
intended to ascribe a special meaning to the term. Rec. 
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H10,830 (October 12, 1977); Rec. S19,237 (November 29, 
1977). Section 449.101(a) of the proposed regulations defines 
the term as “an agency, or any part thereof, charged under 
applicable law with enforcement of the general penal 
statutes of the United States, or of any state or local juris- 
diction.” This meaning appears to be within the common un- 
derstanding of the term and its adoption is within the Sec- 
retary’s discretion. 


DEFINITION OF PUBLIC HEALTH SERVICES 


Although the discussion of the term “public health service” 
in the floor debates is somewhat lengthier, the meaning in- 
tended for the term is nevertheless unclear. See, e.g., Rec. 
H12,654 (December 6, 1977) (remarks of Representative 
Flood). Section 449.101(d) of the proposed regulations pro- 
vides the following definition: (1) an agency of the United 
States or of a state or local government, that provides health 
or medical services; and (2) a “rural health clinic’, as defined 
under section 1(d)(aa) (2) of Pub. L. 95-210, 91 Stat. 1485, 
except that any agency or facility whose principal function 
is the performance of abortion is specifically excluded from 
this definition. Since that definition can reasonably be ac- 
commodated within the statutory language, its adoption is 
within the Secretary’s discretion. 


REQUIREMENT OF PROMPT REPORTING 


The requirement in § 101 that cases of rape and incest be 
“reported promptly” is open to differing interpretations. 
There was no agreement during the floor debates on the per- 
missible time limits for making such reports. Proposals 
ranged from a few weeks to several months. See, e.g., Rec. 
$19,397, S19,398 (December 6, 1977) (remarks of Senator 
Magnuson suggesting that a report within 90 days would suf- 
fice); Rec. H12,653 (statement of Representative Bonker that 
“prompt” is not as long as “three or four or five weeks later”). 
Section 449.105 of the proposed regulations requires reports 
of cases of rape or incest “within 90 days of the incident.” 
Since that requirement seems within the permissible mean- 
ing of the words “reported promptly” its adoption is within 
the Secretary’s discretion. 
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PROCEDURES FOR IMPLEMENTING THE 
REPORTING REQUIREMENT 


Section 449.106 of the proposed regulations specifies the 
procedure for enforcing the reporting requirement. It pro- 
vides: “Federal financial participation is unavailable in any 
expenditures for abortions or other medical procedures oth- 
erwise provided for under [the sections of the regulations] if 
the State agency has paid without first having received the 
certifications and documentations specified in those sec- 
tions.” Neither the statute itself nor the legislative history 
indicates that Congress intended the Secretary to implement 
the reporting requirement in any particular manner. The 
only concern expressed was that the Secretary develop pro- 
cedures to prevent fraudulent claims. See, e.g., Rec. H12,652 
(December 6, 1977) (colloquy between Representatives 
Miller and Michel). In view of the absence of any Congres- 
sional directive, it is my opinion that the method of imple- 
menting the reporting requirement in the proposed regula- 
tions is within the proper exercise of the Secretary’s 
discretion. 

In the final paragraph of § 101 Congress expressly directed 
the Secretary to promulgate regulations implementing its re- 
quirements. As the administrative officer charged with en- 
forcement of the statute, the Secretary’s construction of the 
section is entitled to great weight. The views expressed in 
his regulations need not be the only reasonable ones or the 
ones someone else might choose in order to be valid. Udall 
v. Tallman, 380 U.S. 1 (1965). It is my opinion that the pro- 
visions of the proposed regulations discussed above are rea- 
sonable and consistent with the language and intent of the 
section, and that you are authorized to promulgate these reg- 
ulations. 


Sincerely, 
GRIFFIN B. BELL. 


FEDERAL FOOD, DRUG AND COSMETIC ACT— 
PROHIBITION ON DISCLOSURE OF TRADE 
SECRET INFORMATION TO A CONGRESSIONAL 
COMMITTEE 


Section 301(j) of the Federal Food and Drug Act (52 Stat. 104, 21 U.S.C. 
33 1(j)) prohibits the Department of Health, Education, and Welfare from 
furnishing certain trade secret information to a Congressional commit- 
tee. 


This opinion involves only the statutory construction of a particular Act of 
Congress. It does not involve the assertion of a constitutionally based ex- 
ecutive privilege or an analysis of the constitutional prerogatives of the 
legislative branch. 


SEPTEMBER 8, 1978. 


THE SECRETARY OF HEALTH, EDUCATION, AND WELFARE. 

My DEAR Mr. SECRETARY: This is in response to your re- 
quest of August 17 that we consider further the question of 
whether you are prohibited by § 301(j) of the Federal Food, 
Drug, and Cosmetic Act, Act of June 25, 1938, 52 Stat. 1042, 
21 U.S.C. § 331(), from disclosing certain trade secret infor- 
mation to the Committee on Interstate and Foreign Com- 
merce of the House of Representatives. You have specifically 
requested in this regard that we review a memorandum pre- 
pared by the Congressional Research Service (CRS) which 
concludes that § 301(j) does not bar the disclosure of trade 
secret information to the Committee. After considering the 
relevant materials, including the CRS memorandum, I must 
affirm the conclusion reached in the August 9 letter from Act- 
ing Attorney General Egan to Under Secretary Champion 
that you are required by § 301(j) to decline to furnish trade 
secret data covered by that section to the Congress or one of 
its Committees. I base this conclusion on the unqualified lan- 
guage of § 301(j), the consistent and longstanding interpre- 
tation to this effect by your Department, and prior congres- 
sional approval of that interpretation through the rejection 
of an amendment to create an express exemption permitting 
disclosures to Congress. 

Before turning to the merits, it is important to emphasize 
the limited nature of the issue at hand. The present inquiry 
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does not involve any assertion of a constitutionally based 

privilege; it involves only the application of an act of Con- 

gress. 

Further, the discussion and conclusions below relate only 
to § 301() of the Federal Food, Drug, and Cosmetic Act, based 
on the mandatory language and settled administrative and 
congressional interpretation of that section.! 


DISCUSSION 


Section 301(j) provides: 
Sec. 301. The following acts and the causing thereof are 
hereby prohibited: 


* kK 


(j) the using by any person to his own advantage, or 
revealing, other than to the Secretary or officers or 
employees of the Department, or to the courts when 
relevant in any judicial proceeding under this Act, 
any information acquired under authority of section 
404, 409, 505, 506, 507, 510, 512, 513, 514, 515, 516, 
518, 519, 520, 704, 706, or 708 concerning any 
method or process which as a trade secret is entitled 
to protection. 


On its face, this section imposes an absolute bar to disclo- 
sure of trade secret information outside your Department, 
with one exception:* such information may be made avail- 
able to a court in a judicial proceeding under the Act. In view 
of this express prohibition against revealing information to 


1 My predecessors and one court decision have interpreted less absolute lan- 
guage in other confidentiality statutes to create no bar to release to the Con- 
gress. See, e.g., Ashland Oil, Inc. v. FTC, 548 F.2d 977, 979 (D.C. Cir. 1976); 
43 Op. A.G. 36 (1975) (both involving the furnishing of information to the In- 
terstate and Foreign Commerce Committee). 

2 An additional exception is contained in § 708 of the Act. In 1976, Congress 
added this section to provide that the Secretary may reveal confidential infor- 
mation to persons contracting with the Department if necessary to further the 
purposes of the Act and if appropriate security is ensured. Act of May 28, 1976, 
$§ 8, 90 Stat. 582, 21 U.S.C. 379. This section apparently permits release of 
trade secret information covered by § 301(j). See S. Rep. No. 94-33, 94th Cong., 
lst Sess. 33 (1975). Contractors performing work for the Department may of- 
ten have the same need for access to trade secret information as the Depart- 
ment’s employees who perform functions under the Act. Because contractors 
and their personnel acquire information under § 708 of the Act, they are sub- 
ject to criminal penalties under § 301(j) if they reveal information to the out- 
side. 
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any person outside HEW or the courts, cf. Pharmaceutical 
Manufacturers Ass’n. v. Weinberger, 401 F. Supp. 444, 445 
(D.D.C.) (Sirica, J.), any exception for disclosure to the Con- 
gress would necessarily have to be implied. Moreover, under 
accepted principles of statutory construction (expressio unius 
est exclusio alterius), the existence of the one express excep- 
tion would appear to negate the implied existence of any oth- 
ers. This rule has particular force here, where Congress has 
provided for disclosure of information by one coordinate 
branch of the government to another, but made no mention 
of disclosure to the third—here, the Congress. These factors, 
and the inclusion of criminal penalties for disclosure of this 
often highly valuable information, suggest that an exception 
to the seemingly absolute terms of § 301(j) should not lightly 
be implied. 

We have not located anything in the legislative history of 
the Food, Drug, and Cosmetic Act of 1938 that directly ad- 
dresses the issue of releases of information to the Congress, 
and that history therefore would appear to furnish no basis 
for implying an exception to the otherwise flat prohibition in 
§ 301 for such releases. The legislative history does stress, 
however, that the section is intended to “safeguard the prop- 
erty rights of the manufacturer.” S. Rep. No. 361, 74th Cong., 
lst Sess. 27 (1935) see also S. Rep. No. 493, 73d Cong., 2d 
Sess. 18, 21 (1934). This underlying purpose is best served 
by closely guarding trade secret information and, conversely, 
is undercut to the degree exceptions are fashioned to the con- 
fidentiality requirement. 

Our reading of the language of § 301 is supported by your 
Department’s longstanding and consistent interpretation of 
the section. This administrative interpretation goes back to 
at least 1955, for in that year HEW stated in its reply to a 
questionnaire submitted to executive departments and agen- 
cies by the Special Subcommittee on Government Informa- 
tion of the House Committee on Government Operations that 
FDA did not make information protected by § 301(j) avail- 
able to individual Members of Congress or to congressional 
committees upon request or subpoena. See Replies from Fed- 
eral Agencies to Questionnaire Submitted by the Special Sub- 
committee on Government Information of the House Com- 
mittee on Government Operations, 84th Cong., Ist Sess. 
247-48, 251 (Comm. Print, 1955); see also H.R. Rep. No. 
2947, 84th Cong., 2d Sess. 155 (1956). 
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The issue of congressional access to method and process 
information was presented more sharply in 1962 in connec- 
tion with a request by Representative Fountain, Chairman 
of the Subcommittee on Intergovernmental Relations of the 
House Government Operations Committee, that FDA per- 
mit that subcommittee’s staff to examine the new drug ap- 
plication files for two drugs that had just been withdrawn 
from the market due to discovery of their dangerous side ef- 
fects. The subcommittee sought the information to determine 
whether FDA had met its responsibilities in clearing these 
two drugs, MER/29 and Flexin, for the market. FDA Com- 
missioner Larrick denied the request, stating: 


[T]he Federal Food, Drug, and Cosmetic Act imposes 
certain restrictions on us which we must respect. Un- 
der the law we are forbidden to disclose any infor- 
mation submitted in connection with a new drug ap- 
plication that is entitled to protection as a trade 
secret.? 


An Assistant General Counsel of your Department took the 
same position in a letter to Senator Harrison Williams dur- 
ing consideration of the Drug Listing Act of 1972: 


We have not granted Congressional committees ac- 
cess to the type of trade secret “method or process” 
which, under 21 U.S.C. 331), we are explicitly pro- 
hibited from disclosure [sic] outside the Department 
of Health, Education, and Welfare. Such information 
includes manufacturing processes, product composi- 
tion (to the extent not shown in labeling) and speci- 
fications, and other highly valuable secret informa- 
tion.* 


This longstanding interpretation of § 301(j) is now em- 
bodied in regulations promulgated on December 24, 1974 
covering availability of FDA information generally. 39 Fed. 
Reg. 44602, 44649, codified at 21 CFR 20.87(a). 


3 Letter dated May 10, 1962, from George P. Larrick, Commissioner of Food 
and Drugs, to Rep. L. H. Fountain, reprinted in 108 Cong. Rec. 21071 (1962). 

4 Letter dated December 22, 1971, from Peter Barton Hutt, Assistant Gen- 
eral Counsel, Food, Drugs, and Environmental Health Division, to Senator 
Harrison A. Williams, reprinted in Hearing on S. 2167 and H.R. 9936 before 
the Senate Committee on Labor and Public Welfare, 92nd Cong., 1st Sess. 43, 
48 (1971). 
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The Supreme Court has held that deference must be paid 
to an agency’s construction of a statute it is charged with ad- 
ministering. See, e.g., Udall v. Tallman, 380 U.S. 1, 16(1965). 
This principle of statutory construction has been applied 
with regard to FDA’s interpretation of § 301(), albeit not in 
a context involving congressional access to the information. 
In refusing to enjoin enforcement of the FDA regulations just 
mentioned on the ground that they did not adequately pro- 
tect the confidentiality interests of the drug companies, the 
court stated that in promulgating the regulations, FDA not 
only construed the Freedom of Information Act, “but also in- 
terpreted and construed 21 U.S. C. § 3314) which directly 
concerns the realm of its special expertise and administra- 
tive experience. In reviewing the merits of the case this is an 
important consideration.” Pharmaceutical Manufacturers 
Assn v. Weinberger, supra, 401 F. Supp. at 446. This princi- 
ple of deference to administrative interpretation was also in- 
voked in a case involving the Federal Trade Commission’s 
interpretation of another confidentiality statute, 15 U.S.C. § 
46(f), in the context of a request from a congressional com- 
mittee—in that case, as here, the Subcommittee on Over- 
sight and Investigations of the House Interstate and Foreign 
Commerce Committee. See Ashland Oil, Inc. v. FTC, supra, 
548 F.2d at 981-82 n.6. Applying the principle in the present 
case, your Department’s longstanding interpretation of § 
301(j) is entitled to considerable weight. 

Your Department’s interpretation of § 301() has also been 
approved by the Congress on two occasions of which we are 
aware. The first occasion was in 1962, during consideration 
of the Drug Industry Act of 1962. The Administration’s pro- 
posed bill would have amended § 301(j) by deleting the qual- 
ification that information was barred from release only if it 
concerned “any method or process which as a trade secret is 
entitled to protection.” This would have greatly expanded $ 
301(j) to cover information that did not relate to trade se- 
crets. Hearings on H.R. 11581 and 11582 before the House 
Committee on Interstate and Foreign Commerce, 87th Cong., 
2d Sess. 11, 30, 68 (1962) [hereinafter 1962 Hearings ]. This 
disturbed Representative Fountain, coming as it did on the 
heels of FDA’s refusal (discussed above) to turn over to his 
subcommittee any information in the new drug applications 
relating to MER/29 and Flexin. Jd. at 109. Accordingly, he 
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recommended that a proviso be added to § 301(j) stating that 

nothing in the Act would authorize the withholding of infor- 

mation from duly authorized committees of the Congress. Id. 

at 111.6 

In testifying against the proposed amendment of § 301()), 
Representative Fountain observed that in connection with 
the request for information relating to MER/29 and Flexin, 
his subcommittee staff had assured FDA officials that “nei- 
ther they nor the subcommittee were interested in seeing any 
information entitled to protection by law as a trade secret.” 
Id. at 110. He objected instead to FDA’s withholding of new 
drug application files in their entirety, including those por- 
tions which in his view did not contain trade secret infor- 
mation. Thus, Representative Fountain saw the proposed 
amendment to § 301(j) as an attempt to translate into law 
what he believed to be Commissioner Larrick’s unjustifiably 
broad view of the type of information protected by § 301(), 
id., or to furnish a statutory basis for an FDA regulation, also 
discussed in Mr. Larrick’s letter, that expressly barred the 
release of any portion of a new drug application file. 108 
Cong. Rec. 21070 (1962). The effect, as Representative Foun- 
tain saw it, would be to “make it virtually impossible for the 
congressional committees which have responsibilities in con- 
nection with food, drug, and cosmetic legislation or the op- 
erations of the Food and Drug Administration to obtain the 
information necessary for the effective discharge of those re- 
sponsibilities.” 1962 Hearings at 109. 

It is clear that Representative Fountain agreed with FDA’s 
interpretation that § 301(j) as it then read barred access by 
Congress to whatever information was covered by the sec- 
tions.® It is also clear that he did not believe that it was nec- 


5 The Administration’s bill would also have amended § 301(j) to permit re- 
lease of trade secret information not only to HEW employees and the courts, 
but also “as authorized by law.” Hearings, supra, at 11. Similar language in 18 
U.S.C. § 1905 has been construed to permit the release to a duly authorized 
committee of Congress of confidential information relevant to the committee’s 
investigation. 41 Op. A.G. 221 (1955). Ironically, then, the amendment Rep- 
resentative Fountain opposed may actually have permitted releases to the Con- 
gress. 

© Representative Fountain stated during the same hearings: “To me it is un- 
thinkable that information, other than trade secrets, which is available to of- 
ficers and employees of the Department of Health, Education, and Welfare, as 
big as it is, as well as to the courts, should not also be available to the Con- 
gress, which passes the legislation and appropriates the funds necessary for 
the Department’s operations.” 1962 Hearings at 111 (emphasis added), 
reprinted in 108 Cong. Rec. 21071-—72 (1962). 
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essary for Congress to have access to what he regarded as 
true trade secrets covered by the section. He was concerned 
only about FDA’s withholding of information that he did not 
believe was in fact protected by § 301(j).” 

The Interstate and Foreign Commerce Committee incor- 
porated Mr. Fountain’s proposed amendment in the bill as 
reported. The committee report stated that the amendment 
would “remove any basis for a claim by the Department of 
Health, Education, and Welfare that the Department is pro- 
hibited by the basis [sic] act from providing congressional 
committees information which they request.” H. Rep. No. 
2464, 87th Cong., 2d Sess. 15 (1962). The Senate bill did not 
contain a similar amendment permitting congressional ac- 
cess. 

The conference committee omitted the House amendments 
to § 301(G). This, the conference report stated, “leaves exist- 
ing law on this subject unchanged.” H.R. Rep. No. 2526, 87th 
Cong., 2d Sess. 26 (1962). Under then-“existing law,” as ex- 
plained to the House Interstate and Foreign Commerce Com- 
mittee and to the full House by the sponsor of the amend- 
ment, Mr. Fountain, trade secret information covered by § 
301(j) could not be released to the Congress. This under- 
standing that then-existing law barred disclosure of trade 
secret information to Congress is also reflected in the expla- 
nation given to the Senate of the work of the conference com- 
mittee by Senator Kefauver, the floor manager: 


The House bill extended the scope of the confiden- 
tiality requirement in section § 301(j) of the Food, 
Drug, and Cosmetic Act, but made a special provi- 
sion to the effect that “nothing in this act shalt au- 
thorize the withholding of information from the duly 
authorized committees of the Congress.” The confer- 
ees decided to strike the confidentiality provision en- 
tirely from the bill and to leave the law on this mat- 
ter as it 1s. 


7 After Representative Fountain concluded his remarks before the Commit- 
tee, Representative Moss noted that he intended to support the amendment, 
but wanted the record to reflect his belief that Congress had a right to access 
the information under § 301() as it then read. He stated that his Information 
Subcommittee of the Government Operations Committee had considered the 
issue in 1956, and he observed that there was, in his view, nothing in § 3014) 
or its legislative history indicating that Congress intended the section to bar 
congressional access. 1962 Hearings at 111-112. 
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The Senate Subcommittee on Antitrust and Mo- 
nopoly has in the past had no difficulty in securing 
information from the Food and Drug Administration 
and has never wished to secure information of the type 
prohibited by the present law; namely, information 
relating to “any method or process which as a trade 
secret is entitled to protection.” It is expected, of 
course, that since the Congress is not making the law 
more restrictive on this matter, the FDA will not 
make its interpretation and administration of sec- 
tion § 301(j) more restrictive. Congress and the pub- 
lic deserve to have access to information in the Food 
and Drug Administration which is not of the nature 


of a trade secret and is in the public interest. 108 
Cong. Rec. 22040 (emphasis added). 


Thus, the Congress in 1962 appears to have recognized 
and, by rejecting the proposed amendment, to have ratified 
your Department’s position that § 301(j) bars release to con- 
gressional committees.® 


® The controversy surrounding FDA’s refusal to release information about 
MER/29 and Flexin and the proposed amendment of § 301(j) were discussed in 
a House Government Operations Committee report on the availability of in- 
formation from federal departments and agencies. The report was released 
shortly after passage of the Drug Industry Act of 1962. See H.R. Rep. No. 918, 
88th Cong., Ist Sess. 9, 13-16 (1962). This report describes the studies and 
findings of the Special Subcommittee on Government Information, chaired by 
Representative Moss. 

The relevant section of the report begins by stating that FDA’s withholding 
of information from Representative Fountain’s subcommittee “resulted in a 
clear expression by the House of Representatives, with support from the Sen- 
ate, of the requirement that Congress shall not be denied the information it 
needs for the discharge of its legislative responsibilities.” Jd. at 13-14. The re- 
port then notes that all information sought by the subcommittee was eventu- 
ally furnished, but that a “legislative expression” was advisable to avoid fu- 
ture withholdings. Indeed, the report states that after the House adopted Mr. 
Fountain’s amendment providing an exemption for furnishing information to 
Congress, FDA “hastened to reassure both House and Senate conferees that 
there would be no further attempts to withhold information from Congress, 
and the bill was reported without the amendment.” /d. at 16. 

We understand that FDA has been unable to find any documentation of pre- - 
cisely what representations were made to the conferees. However, in context, 
it seems likely that FDA would only have informed the conferees that it would 
not attempt to withhold the specific information Representative Fountain’s 
subcommittee had requested regarding MER/29 and Flexin. Mr. Fountain 
stated that he was not seeking legitimate method and process trade secret in- 
formation about these drugs from FDA. See 1962 Hearings at 108-111. Thus, 
the release of the information to the subcommittee would not have constituted 
a departure from FDA’s consistent position that Congress cannot receive § 
301(i) information. For the same reason, if the conferees decided to omit the 
House amendment to § 301(j) as a result of FDA’s assurances that the infor- 
mation regarding MER/29 and Flexin would be turned over, this would be en- 
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In enacting the Drug Listing Act of 1972 Congress again 
considered the issue of congressional access to trade secret 
information. Again, the occasion was a bill, H.R. 9936, 92d 
Cong., that Members of Congress believed would have ex- 
panded the coverage of § 301(j) in several ways—most sig- 
nificantly by including any information entitled to trade se- 
cret protection, not just that relating to “method or process.” 

After H.R. 9936 passed the House, Representative Foun- 
tain wrote Chairman Rogers of the Public Health and Envi- 
ronment Subcommittee of the House Committee on Inter- 
state and Foreign Commerce noting that his subcommittee 
staff had just had an opportunity to review the bill’s details. 
He pointed out that the Congress had rejected a similar ex- 
pansion of § 301(G) in 1962 and, as a result, “FDA has had no 
grounds for denying requests for information, other than in- 
formation on methods or processes which are entitled by law 
to protection as trade secrets, from duly authorized commit- 
tees of the Congress.” Letter dated September 28, 1971, from 
Rep. Fountain to Rep. Rogers (emphasis added). This letter 
was made available to the Senate committee considering the 
bill, as was a memorandum from the Counsel to the House 
Interstate and Foreign Commerce Committee suggesting 
that the defect could be cured by including a proviso that the 
bill’s broadening of § 301() did not authorize the withhold- 
ing of information from duly authorized committees of Con- 
gress. Hearing on S. 2167 and H.R. 9936 before the Senate 
Committee on Labor and Public Welfare, 92d Cong., 1st Sess. 
35, 36, 38 (1971). The Commissioner of Food and Drugs, 
Charles E. Edwards, likewise observed that the proposed 
amendment of § 301(j) might restrict access by Congress to 
information received under the Act, and he too opposed fur- 
ther limits in the disclosure of information. Id. at 39. See also 
id. at 48—50. Based on these expressions of concern, the Sen- 


(Continued) 


tirely consistent with the conferees’ understanding that § 301(j) barred release 
of true trade secret information to Congress. It seems unlikely that FDA would 
have informed the committee that trade secret information would never be 
withheld from the Congress, in view of FDA's position both before and since 
that § 301(j) would prohibit this and Representative Fountain’s and Senator 
Kefauver’s explanations to the same effect. 
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ate committee dropped the broadening amendment. S. Rep. 
No. 92-924, 92d Cong., 2d Sess. 4—5 (1972); 118 Cong. Rec. 
26157 (1972). But there is no indication that the committee, 
the Senate, or the House disagreed with Representative 
Fountain’s underlying premise that § 301(j) information may 
not be disclosed to the Congress. 

The Supreme Court has recognized that the construction 
of a statute by those charged with its execution is particu- 
larly deserving of respect when Congress has directed its at- 
tention to the administrative construction and left it unal- 
tered. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 381 
(1969); United States v. Bergh, 352 U.S. 40, 46—47 (1956). Ac- 
cordingly, FDA’s longstanding interpretation of § 301() is 
entitled to particular deference here. 


CONGRESSIONAL RESEARCH SERVICE 
MEMORANDUM 


The CRS memorandum you forwarded to us does not ad- 
dress the FDA’s longstanding administrative interpretation 
of § 301(j) or the congressional acceptance of that interpre- 
tation, both of which we have found especially persuasive. 
The CRS memorandum primarily concerns itself instead 
with general principles regarding Congress’ investigative 
powers, other confidentiality statutes not involved in the in- 
stant case, and, in our view, a misreading of the language of 
§ 301(G) and its legislative history. The various points dis- 
cussed will be considered individually. 

1. Initially, the memorandum suggests (at pp. 2-5) that 
the present situation “raises anew the question as to the 
scope of Congress’ power to carry out its constitutional func- 
tions,” and it discusses cases in which the Supreme Court 
has affirmed Congress’ broad investigatory prerogatives. We. 
do not question the breadth of Congress’ inherent investiga- 
tive powers. The only issue involved here is whether the Con- 
gress has imposed upon itself statutory restrictions on its 
ability to obtain certain trade secret information. A decision 
to do so, in view of the highly sensitive nature of the data, is 
not inconsistent with a recognition of broad investigative 
powers in the absence of such a statute. 
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2. The memorandum argues (at pp. 5-8) that neither the 
express language of § 301(j) nor any necessary implication 
from its language restricts access to information by duly au- 
thorized committees of Congress. We do not see how the ex- 
press language of the section could be any clearer: it is un- 
lawful to reveal method or process information, “other than 
to the Secretary or officers or employees of the Department, 
or to the courts.” A disclosure to a congressional committee 
is certainly “other than” within the Department or to the 
courts. Cf. Pharmaceutical Manufacturers Ass’n v. Wein- 
berger, supra, 401 F. Supp. at 445. To argue that disclosure 
to congressional committees is not expressly prohibited is to 
argue that disclosure to any person or entity is not expressly 
prohibited because § 301(j) does not list those to whom dis- 
closure may not be made. If there is an exception for disclo- 
sures to Congress it must therefore be implied. But we be- 
lieve that the reasonable implication of the express exception 
for disclosure outside HEW to the courts—one coordinate 
branch of government—is that disclosure to the other coor- 
dinate branch of government is not permissible. 

3. It is argued (at p. 5) that in view of the constitutional 
and statutory bases of Congress’ oversight functions, it would 
be highly unusual for Congress to divest itself of these pow- 
ers by indirection. First, we agree that it is relatively un- 
usual for Congress to insulate certain information from con- 
gressional access. But we are here speaking of unusually 
sensitive information. The consideration and rejection of the 
proposed amendment in 1962 which would have created an 
express exemption for disclosures to Congress demonstrate 
that Congress did not believe it destructive of its investiga- 
tive powers not to have access to “method or process” trade 
secret information. 

As to the argument that Congress would be unlikely to pro- 
hibit release of information to congressional committees 
without expressly so stating in the statute itself, it has been 
the consistent position of my predecessors since at least 
1909—and a position to which I adhere—that statutory re- 
strictions upon executive agency disclosure of information 
are ordinarily binding even with respect to requests or de- 
mands of congressional committees. See 43 Op. A.G., No. 4, 
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at p.3, and opinions cited.? But even in the absence of this 
body of precedent establishing such a general rule of inter- 
pretation of nondisclosure statutes, the consistent and long- 
standing construction of § 301() by the FDA, cf. Ashland Oil, 
Inc. v. FTC, 548 F.2d at 981-92 n.6; Pharmaceutical Manu- 
facturers Assn v. Weinberger, 401 F. Supp. at 466, and the 
approval of that construction by the Congress furnish an in- 
dependent basis for that interpretation of the particular 
statute involved here. 

4. The foregoing argument is coupled with a reference (at 
pp. 5—7) to a number of statutes in which Congress has pro- 
vided that sensitive national security or personal informa- 
tion is to be furnished only to certain named congressional 
committees, 1 U.S.C. § 112b; 10 U.S.C. § 1582; 26 U.S.C. § 
6103(d), 6104(a)(2), or, in one case, is not to be furnished to 
Congress at all, 50 U.S.C. § 403g.!° The CRS memorandum 
relies on these provisions for the proposition that when Con- 
gress desires to limit its own access to material, it is capable 
of doing so in so many words; the absence of express language 
to this effect in § 301(j), the argument proceeds, means that 
Congress’ access was not to be limited. We draw just the op- 
posite inference. 

In our view, the existence of these exceptions for disclo- 
sure to the Congress reflects a congressional judgment that 
the otherwise absolute terms of the statutes would prohibit 
release to the Congress in the absence of such an exception. 
In recognition of the confidentiality interests involved, how- 
ever, Congress has included in these statutes only a narrow 
exception for disclosure to the congressional committees hav- 
ing a particular need for the information, not to the entire 
Congress. Thus, the statutory provisions that limit access to 


® This is not to say that a statute which permits or requires an agency to re- 
ceive or hold information in confidence or directs it not to make information 
public—as opposed to prohibiting all disclosure outside the agency—neces- 
sarily bars the release of information to Congress. The requirement of confi- 
dentiality in such statutes might in some cases be met by confidential disclo- 
sures to the congressional committee. See, Ashland Oil Inc. v. FTC, supra, 548 
F.2d at 979; 43 Op. A.G. 36. 

10 One of the provisions cited, 50 U.S.C. § 403j(b), merely provides that CIA 
expenditures of a confidential, extraordinary, or emergency nature shall be ac- 
counted for solely on the certificate of the Director. There is no express state- 
ment that Congress may not have access to the underlying documents sup- 
porting the expenditures. This and other certificate funding provisions are 
therefore examples of Congress’ depriving itself of access without explicitly so 
stating. 
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a few committees are consistent with, and in fact support, 
the view that the prohibitions against disclosure would ap- 
ply to the entire Congress in the absence of an express ex- 
ception for disclosures to Congress. 

5. CRS suggests (at pp. 7-8) two ways in which § 301() 
might be narrowly construed to have the effect of permitting 
the release here of the subpoenaed information but which 
are not limited to congressional requests. The first sugges- 
tion is that the section should be read only to bar an HEW 
official from releasing information where it would be to his 
“own advantage”; the second is that the section should be 
read to apply to disclosures only by first level collectors of in- 
formation, not by the Secretary. The first argument is re- 
butted by the very language of § 301(j), which prohibits “us- 
ing by any person to his own advantage, or revealing” 
information outside the Department or the courts. It is clear 
the element of personal gain applies only to personal use, not 
the revealing of information to others. Further, the under- 
lying purpose of protecting private companies’ property in- 
terests would not be fully served if an FDA employee could 
freely release trade secret information to friends, competi- 
tors, or the public as long as he realized no personal profit. 
The property rights of companies to which trade secret in- 
formation pertained would likewise not be adequately served 
if anyone other than a first line collector of information in 
FDA could release the information whenever he chose. While 
the genesis of § 301(j) may have been to protect information 
obtained by government inspectors under the Act, S. Rep. 
No. 493, 73d Cong., 2d Sess. 21 (1934), quoted in CRS mem- 
orandum (at p. 11), Congress could not have intended to limit 
that protection to disclosures made by those inspectors. 

6. The memorandum summarizes (at pp. 9-15) the leg- 
islative history of § 301(j) and notes that there is no affir- 
mative indication therein that Congress intended to prohibit 
disclosures to the Congress. Our research has likewise un- 
covered no discussion in the legislative history bearing on 
the issue of disclosures to Congress. In view of this silence, 
it would seem that the express language of the section bar- 
ring any disclosure outside HEW or the courts must control, 
thereby precluding congressional access. The very existence 
of criminal penalties and the sensitive nature of the infor- 
mation caution against fashioning an implied exemption for 





43 Op. A.G. The Secretary of Health, Education, 129 
and Welfare 

releases to persons who would apparently not be covered by 
the Act’s criminal penalties.!4 

7. CRS suggests (at p.7) that if § 301(G) is interpreted to 
bar release to the Congress, “it would mean that over 100 
similar confidentiality provisions could be invoked by exec- 
utive agencies against congressional requests for informa- 
tion.” The figure of 100 confidentiality provisions is drawn 
from a compilation in Contempt Proceedings Against Secre- 
tary of Commerce Rogers C.B. Marton before the Subcom- 
mittee on Oversight and Investigations of the House Inter- 
state and Foreign Commerce Committee, 94th Cong., 1st 
Sess. 210—254 (1975). We do not agree with the CRS conclu- 
sion that the 100 statutes must be interpreted in the same 
manner as § 301(j). The interpretation of § 301(j) in this opin- 
ion turns on its express language prohibiting disclosure out- 
side HEW or the courts, its administrative construction, and 
the apparent congressional approval of that construction. 
These factors have little bearing on the interpretation of 
other statutes. Each of those statutes must be addressed in 
light of its particular language, legislative history and ad- 
ministrative construction. 

It is my opinion that you are required by § 301(j) to decline 
to furnish the Subcommittee with “method or process” in- 
formation entitled to protection as a trade secret. 


Sincerely, 
GRIFFIN B. BELL. 


11JIn a related argument, CRS suggests (at p.8) that it is anomalous for Con- 
gress to have permitted release of § 301(j) information to HEW contractors, 
but not to the Congress. See note 2, supra. This exception for contractors was 
enacted over 35 years after the original Act and well after the administrative 
construction barring congressional access was well known. Moreover, con- 
tractors performing work for HEW are logically in the same position as HEW | 
employees who require access to administer the Act. Because contractors and 
their employees receive § 301(j) information as authorized by § 708 of the Act 
(the contractor section), they are subject to the criminal penalties in § 301(j) 
for unauthorized disclosure. 

12 A number of the other confidentiality provisions merely provide that in- 
formation shall be confidential or shall not be made public, rather than pro- 
hibiting all disclosures or communications of information. Several other of the 
statutes listed in the compilation only prohibit use of information for gain or 
for fraudulent purposes, and therefore do not address the question of release 
to the Congress. Others contain exceptions for disclosures in the public or na- 
tional interest. Section 301(j), however, bars all disclosures outside HEW or 
the courts and contains neither an express exception for disclosures to, the 
Congress or a broader public interest exception. 


NATIONAL FORESTS—FOREST SERVICE 

ADMINISTRATION OF DISPUTED LANDS 

UNAFFECTED BY DEPARTMENT OF THE 
INTERIOR RESURVEY 


Whether a 1941 judgment condemned 300 disputed acres does not depend 
on the accuracy of a surveyor’s plat excluding the disputed region from 
the tract surveyed, but on the intent of the parties to the condemnation 
proceeding regarding the disputed land. 


Because a 1941 judgment did not condemn Bear Lake as part of those lands 
to be held by the United States in trust for the Taos Pueblo, a resurvey 
of that area by the Department of the Interior cannot bring Bear Lake 
within the Department’s administrative jurisdiction. 


The United States has a trust responsibility to the Taos Pueblo, but is 
nonetheless required to determine for itself the geographical extent of 
that trust. 


Legal disputes between Executive departments that are subject to the con- 
trol of the President should not be resolved by the courts as a matter of 
sound policy as well as constitutional considerations. 

OCTOBER 19, 1978. 

THE SECRETARY OF AGRICULTURE. 

My Dear Mr. Secretary: In your letter of May 11, 1977, you 
asked for my opinion regarding certain legal questions aris- 
ing out of a dispute between your Department and the De- 
partment of Interior involving some 300 acres of land in New 
Mexico. Your Department takes the position that this 
acreage, known as the Bear Lake Region, has been and con- 
tinues properly to be administered by the United States For- 
est Service, an agency in your Department, since it was ac- 
quired by the Secretary of the Interior in 1950 for the Forest 
Service in a land-for-land exchange pursuant to 16 U.S.C. §§ 
485 and 486. On April 11, 1977, however, the Secretary of 
the Interior issued an order which has the effect, in his view, 
of placing the Bear Lake region within the administrative 
jurisdiction of his Department. 

Because the April 11 order is the focal point of the dispute, 
an understanding of that order is necessary to resolution of 


1 That order is reprinted in full as the Appendix to this opinion. 


130 


43 Op. A.G. The Secretary of Agriculture 131 


this dispute. In that order, the Secretary of the Interior, 
based on prior opinions issued by his Solicitor, expresses his 
intention to “clarify the boundary between certain lands con- 
demned by the United States for Taos Pueblo and the Car- 
son National Forest.” It suffices for present purposes to say 
that the thrust of the April order is to set aside a description 
of the disputed boundary lines based on metes and bounds 
and a plat developed in a survey in 1894 by John A. Walker, 
a government surveyor, and to establish in place of those 
lines other lines based on natural monuments contained in 
Walker’s field notes. The old boundary line shows the Bear 
Lake region as falling within your jurisdiction, whereas the 
new boundary line has the effect of removing the 300 acres 
from your jurisdiction. 

Although many legal and factual issues have been raised 
and briefed by your Department, the Department of the In- 
terior, and counsel for the Taos Pueblo during the course of 
this dispute, there would appear to be general agreement 
that the 300 acres involved were either condemned by the 
United States to be held in trust for the Taos Pueblo in 1941 
or else was acquired by the United States in the 1950 land- 
for-land exchange. The Secretary of the Department of the 
Interior, through his Solicitor, takes the position “that the 
subject lands were taken for Taos Pueblo in 1941 and their 
attempted acquisition by the Forest Service in 1950... could 
not have been successful.” 

I agree with the Solicitor’s position, implicitly put forth in 
the language quoted above, that if the 300 acres were taken 
by the 1941 judgment, they could not have been acquired in 
the land-for-land exchange in 1950.? It follows that the nar- 
row question upon which resolution of this dispute turns is 
whether the 300 acres were in fact taken as part of the land 
condemned in the 1941 judgment. 

In 1941, three large parcels of land, known as Tracts A, B, 


2 Letter from Solicitor Krulitz to Assistant Attorney General Harmon, dated 
November 29, 1977, at 6. 

3 This conclusion is based on the fact that the statutory authorities govern- 
ing that land-for-land exchange, 16 U.S.C. §§ 485 and 486, permit the exchange 
of land for certain other rights within a national forest only in return for land 
held in private hands. If the 300 acres were in fact held by the United States 
by virtue of the 1941 judgment, it would not have been eligible for the exchange 
contemplated by those provisions. 
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and C, were acquired in condemnation proceedings by the 
United States in trust for the Taos Pueblo pursuant to the 
Pueblo Lands Act of 1924, 43 Stat. 636, and the Act of May 
31, 1933, 45 Stat. 108. United States v. Watson Land Co., 
Civ. No. 129 (D.N.M. August 29, 1941, decree amended, De- 
cember 11, 1943).4 The Bear Lake region is said by the Sec- 
retary of the Interior to be within Tract C. 
His Solicitor argues that the judgment entered in Watson 
“clearly evinces an intent to acquire the disputed lands 
. “© Before examining the materials relied on by the So- 
licitor, as well as other relevant material, I agree with coun- 
sel for the Taos Pueblo regarding the rule of construction gov- 
erning interpretation of the 1941 judgment.® Counsel 
contends, and the April 11 order of the Secretary of the In- 
terior declares, that the metes and bounds contained in what 
is known as the Walker survey plat incorporated in the 1941 
judgment were and are “grossly in error.” Counsel further 
contends that “[u]nder established rules, the plat [here the 
Walker plat] used to identify the property conveyed prevails 
over inconsistent metes and bounds.”’ In support of this rule 
of construction, he quotes the following language from Iselin 
v. C.W. Hunter Co., 173 F.2d 388, 392 (CA 5 1949): “Ordi- 
narily, in case of inconsistency or repugnancy, a general de- 
scription in a deed gives way to a description by metes and 
bounds, and the latter gives way to a map that is used by ref- 
erence to identify the land intended to be conveyed .... The 
cardinal rule of construction, however, is to ascertain the in- 
tention of the parties from the entire language of the deed, 
in the light of the circumstances surrounding the parties at 
the time of its execution, and of the subsequent practical con- 
struction thereof by them.” (Emphasis added.) 
Applying this simple rule, I conclude that the 300 acres 


4 The amendment to the 1941 judgment which was entered by the District 
Court in 1943 is irrelevant to the question raised by this dispute. 

5 Letter from Solicitor Krulitz to Assistant Attorney General Harmon dated 
April 10, 1978, at 3 [hereafter April 10 letter]. 

6 Memorandum entitled “Interpretation of Condemnation Judgement,” dated 
March 15, 1978, transmitted as enclosure to letter from Robert E. Herzstein, 
Counsel for the Taos Pueblo, to Assistant Attorney General Harmon, dated 
March 20, 1978. 

7 Id., at 3. 
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were not taken by the 1941 judgment. That conclusion is in- 
escapable because the “Judgment on Declaration of Taking” 
entered in 1941 specifically describes the land to be taken 
“as exemplified upon the plat... on file in the United States 
Public Survey Office at Sante Fe, New Mexico, which plat 
was approved by Charles F. Easley, United States Surveyor 
General, on November 29, 1894, and further approved by the 
Court of Private Land Claims on March 12, 1895... ,” and 
because the 1894 plat, prepared by Mr. Walker, does not, on 
visual observation, even arguably include within its borders 
the 300 acres in question.”® 

I reach the same result by application of the more general 
guidelines laid down in the language quoted above from the 
Iselin case. They suggest that the intent of the parties is to 
be ascertained by consideration of the entire language of the 
deed (here the judgment) “in the light of the circumstances 
surrounding the parties at the time of its execution, and of 
the subsequent practical construction thereof by them.” 

With regard to the language of the judgment itself, the So- 
licitor focuses on language describing Tract C which de- 
scribes the boundary of the Martinez Grant? as being “the 
middle of the stream known as Rio Lucero.” The Solicitor also 
points out that language in the judgment contains “a de- 
scription of the Northeast Corner of the Antonio Martinez 
Grant as being ‘to the N.E. Corner of said Antonio Martinez 
Grant at the head of the Rio Lucero.” From these two refer- 
ences he draws the conclusion that they “were intended to 
reflect the inclusion in Tract C of Bear Lake and the source 
of the Rio Lucero....” 

Strictly speaking, the question is not whether the judg- 
ment in Watson indicated a belief that the Bear Lake region 
was properly within Tract C. Rather, the question is whether 
the language contained in that judgment and other available 
evidence demonstrates an intent to take the Bear Lake re- 


® The Solicitor has furnished me with a copy of the 1894 plat upon which is 
superimposed a plat redrawn to correspond to the natural monuments which 
the Solicitor views as representing the plat as Walker should have drawn, but 
did not draw, it in 1894. 

® The Martinez Grant was a grant from the King of Spain which John Walker 
was commissioned to survey by the Court of Private Land Claims in 1892. Tract 
C was part of that Grant. 
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gion whether or not it was thought to be within Tract C.!° 
The statements from the judgment relied on by the Secre- 
tary of the Interior, when read in context, do not establish 
such an intent and, in fact, establish an intent to take only 
to the line established by the 1894 plat and the metes and 
bounds recited in the judgment itself, which are coincident 
with that plat. Specifically, the judgment described the rel- 
evant boundary as beginning “at the intersection of the north 
boundary of said Tenorio Tract with the meander line along 
the east boundary of [the Martinez] Grant, as surveyed by 
John H. Walker (the true East boundary of said Grant, be- 
ing the middle of the stream known as Rio Lucero [and thence 
along the boundary line established by Walker’s courses and 
distances]).” (emphasis added). 

Standing alone, the apparent intent of this language is, in 
my opinion, to take the land within a boundary established 
by what the judgment described as a meander line rather 
than an intent to take all the land within the borders of Tract 
C of the Martinez Grant. This construction of the language 
quoted above is, I think, supported by language elsewhere in 
the judgment. 

In describing Tract A of the Martinez Grant, which was 
also taken in that same proceeding, the judgment stated that 
the line of taking followed “the meanders of the right or north 
bank of the Rio Don Fernando Creek as surveyed by John H. 
Walker in 1894 (the center of said creek being intended as 
the true boundary of said Grant and of this tract....” (em- 
phasis added). 

I think the absence of the phrase “and of this tract” from 
the judgment’s description of the eastern boundary of Tract 
C indicates an intent by the United States, as condemnor, to 


10T note that nothing in the District Court’s judgment or in the extensive file 
maintained by the Department of Justice regarding the Watson case suggests 
that any of the parties to that action or the court itself assumed that the cor- 
rectness of the description of Tract C as contained in the 1894 plat was in is- 
sue. 

I would add that neither your Department nor the Department of the Inte- 
rior would appear to disagree over the facts related to the entry of the 1941 
judgment; rather, your disagreement goes to the legal effect of that judgment, 
a question of law which you have asked me to resolve nursuant to my author- 
ity under 28 U.S.C. § 512. Cf. 30 Op. A.G. 16 (1913). 
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take only to the line established in the plat of Walker’s sur- 
vey rather than to the Rio Lucero and its head; the United 
States demonstrated an intent to take to the middle of the 
stream where it wanted to do so, but it did not do so with re- 
gard to the eastern boundary of Tract C. 

The Secretary of the Interior suggests that an undated 
memorandum prepared by Bureau of Indian Affairs person- 
nel based on a field reconnaisance of this area conducted be- 
tween October 4 and October 10, 1939, shortly before the 
condemnation was filed, also indicates an intent by the 
United States to condemn the Bear Lake region. That mem- 
orandum states that “Tract C is also valuable to the Taos In- 
dians in that it is the source of the Rio Lucero, a perennial 
stream which is used to irrigate the Tenorio Tract of the Taos 
Indians. Lucero Lake, also known as Bear Lake, located near 
the upper end of Tract C, is useful for watering stock and for 
fishing.” 

There are at least three difficulties in relying on this mem- 
orandum as evidence of an intent to condemn the Bear Lake 
region. First, there is no copy or other record of the memo- 
randum in the Department of Justice file on the Watson case 
nor any other indication that the memorandum was either 
before the court or otherwise relied upon by the Government 
in framing the declaration of taking that was filed in the Dis- 
trict Court on November 27, 1939 by then Assistant Secre- 
tary of the Interior, Oscar L. Chapman. Furthermore, our 
case file on Watson contains a copy of a declaration of taking 
executed by Mr. Chapman on July 18, 1939, but which was 
not filed with the district court that is identical in pertinent 
respects to the declaration actually filed on November 27, 
1939. Thus, it would be difficult at best to argue that this un- 
dated memorandum in any way influenced the framing of 
the description of Tract C contained in the declaration of tak- 
ing and which was carried over into the district court’s final 
judgment. 

Thirdly, the Department’s case file does contain a plat of 
Tract C containing boundary descriptions identical in perti- 
nent respects to those in the various declarations of taking 
mentioned above, which plat was prepared by a surveyor em- 
ployed by the Watson Land Co. and dated January 25, 1938. 
That plat appears to be virtually identical to the 1894 Walker 
plat and adopts the same metes and bounds as did the Walker 
plat. 
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Thus, I am constrained to conclude that the land the 
United States thought it was acquiring and the land the Wat- 
son Land Company thought it was conveying did not include 
the Bear Lake region. 

It remains to consider the language of the judgment in the 
light of the “subsequent practical construction” given to it by 
the parties. So far as Iam informed, neither the Watson Land 
Company nor any others who were compensated for the 1941 
taking have ever suggested that the Bear Lake region was 
taken in that proceeding. More importantly, the history of 
the acquisition of the Harris land by exchange in 1950 by the 
Department of the Interior is inconsistent with any sugges- 
tion that the Watson judgment condemned the Bear Lake re- 
gion. 

First, the plat of the land prepared in connection with the 
Harris exchange clearly shows Bear Lake not to fall within 
Tract C, adopting as its southerly border the Walker line and 
locating the northeast corner of that line in the same posi- 
_ tion as had the 1938 survey conducted by the Watson Land 
Company and Walker’s 1894 survey. Secondly, correspon- 
dence between various Interior and Forest Service person- 
nel prior to the exchange indicates that Taos Pueblo at that 
time appeared to claim Indian title to this land but did not 
claim that the land had been condemned in Watson. Nor did 
any Interior personnel, so far as available records indicate, 
suggest such a possibility. Finally, the deed taken by the 
United States in that transaction tracks in pertinent re- 
spects Walker’s courses and distances. 

Given all these circumstances, I think it would be unrea- 
sonable to conclude that the judgment in Watson took the 
Bear Lake region.?? 

It is therefore my opinion that the 300 acres in dispute are 
properly administered by your department as a result of their 
acquisition in 1950. Counsel for Taos Pueblo asserts that any 
disagreement between you and the Secretary of Interior con- 
cerning interpretation of the 1941 judgment is “not suscep- 


1! T would add that, assuming that the 1941 judgment did not encompass the 
300 acres, | also conclude that the Secretary of the Interior has no power, in 
effect, to add land to the area taken by the 1941 judgment. It is a fundamen- 
tal principle that the judgment of a court is not subject to revision by the Ex- 
ecutive Branch. See Chicago & Southern Air Lines v. Waterman S.S. Corp., 
333 U.S. 103, 113-14 (1948). Thus, to the extent that the April 11 order pur- 
ports to bring land within the judgment in Watson, it is ineffective. 
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tible to resolution by the Executive Branch.” Letter, note 5, 
supra. This is so, argues counsel, because a conclusion by me 
divergent from that reached by the Secretary of the Interior 
would “foreclose the Government, in its capacity as trustee 
for Taos Pueblo, from resorting to the courts on behalf of its 
beneficiary.” The United States does, as counsel points out, 
have a trust responsibility towards Taos Pueblo with regard 
to lands condemned in the 1941 judgment. However, the logic 
of counsel’s argument would apparently preclude the United 
States, as trustee, from determining the geographical extent 
of that trust which is the question tendered me by you. To 
that extent, I disagree with counsel’s argument. Further- 
more, it is my view that legal disputes between departments 
of the Executive Branch which are subject to the control of 
the President should not be resolved by the courts as a mat- 
ter of sound policy as well as constitutional considerations 
stemming from Art. III’s requirement of a “case or contro- 
versy.” I would add that this opinion in no way precludes 
Taos Pueblo from seeking whatever judicial interpretation 
of the 1941 judgment it may choose. Rather, it is intended to 
resolve this issue insofar as the Executive Branch is con- 
cerned. 


Sincerely, 
GRIFFIN B. BELL. 


APPENDIX 
TAOS PUEBLO TRACT C BOUNDARY 
ORDER CLARIFYING BOUNDARY 


Sec. 1 Purpose. By virtue of the authority vested in the Sec- 
retary of the Interior by 43 U.S.C. § 2, 25 U.S.C. § 176, 16 
U.S.C. § 488, and 16 U.S.C. § 472, this order is issued to clar- 
ify the boundary between certain lands condemned by the 
United States for Taos Pueblo and the Carson National For- 
est. 

Sec. 2 Subject. Pursuant to the opinions of the Solicitor 
dated September 10, 1976 (M-36884) and December 3, 1976, 
this order shall recognize the true boundary of Taos Pueblo 
Tract C. 

Sec. 3 Walker Survey. The courses and distances of the 
John H. Walker 1894 Survey of the Antonio Martinez or 
Lucero de Godoi Grant between Station 80 and the point of 
intersection of the survey’s north boundary with the north- 
west boundary of Tract C, as described in Section 4 infra are 
hereby canceled, and artificial monuments between those 
points, if any, shall be disregarded. 

Sec. 4 True Boundary. (a) The segment of the survey de- 
scribed above shall be corrected to follow the true boundary 
of that portion of the Martinez Grant known as Tract C, 
which was acquired by the United States in trust for Taos 
Pueblo by condemnation in 1941. The boundary follows the 
natural monuments as described by the U.S. Court of Pri- 
vate Land Claims (decree of March 3, 1891, confirming the 
Martinez Grant), by the plat and field notes of the 1894 
Walker Survey, and by the Judgment on Amended Declara- 
tion of Taking dated August 29, 1941 in the condemnation 
proceedings (Cause No. 129 Civil, U.S. District Court for the 
District of New Mexico). Those natural monuments are: 

(1) East Boundary: Rio Lucero to its source; 

(2) Northeast Corner: Source of Rio Lucero; 

(3) North Boundary: Head of Martinez Canyon, Peak of 
Vallecito Mountain, Cuchillo del Medio. 

(b) The corrected survey shall follow the Rio Lucero from 
Station 80 to its source on the ridgeline to the north, thence 
in a westerly direction along the crest of the ridgeline, which 
itself is a natural boundary, to the head of Martinez Canyon 
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and the peak of Vallecito Mountain, thence on a connecting 
line between Vallecito Mountain and Cuchillo del Medio to 
a point of intersection with the northwest boundary of Tract 
C, which is described in the 1941 condemnation decree as a 
line, along the bearing south 70 16’ west to the point of be- 
ginning. 

Sec. 5 Environmental Impacts. In accord with the proce- 
dures for the preparation of environmental impact state- 
ments, an environmental review has been performed on the 
proposed action. Following that environmental review it 
was, determined that an environmental impact statement is 
not required, in that the proposed action does not have a sig- 
nificant effect upon the quality of the human environment. 
The environmental impact assessment and negative decla- 
ration are on file at the Bureau of Indian Affairs and will be 
available for public inspection upon request. 

Sec. 6 Effective Date. This order shall be effective imme- 
diately. Its provisions shall remain in effect until it is 
amended, superseded, or revoked. 


Dated: April 11, 1977. 
Secretary of the Interior. 


SECOND LIBERTY BOND ACT—FOREIGN 
CURRENCY OBLIGATIONS 


Obligations payable in foreign currency may be issued under § 16 of the Sec- 
ond Liberty Bond Act, 31 U.S.C. § 776, as direct obligations of the United 
States. 


Funds have been appropriated for payment of these foreign currency oblig- 
ations, including any so-called “exchange losses” that might arise in con- 
junction with their issuance. 

DECEMBER 11, 1978. 

THE SECRETARY OF THE TREASURY. 

My Dear Mr. Secretary: This is in response to your request 
for my opinion in connection with your Department’s pro- 
posed issuance, under the Second Liberty Bond Act (“the 
Act”),1 of bonds, notes or certificates of indebtedness which, 
by their terms, would be both purchased for and payable in 
foreign currencies. Two questions are presented: (1) whether 
these obligations may be issued and made payable under § 
16 of the Second Liberty Bond Act, 31 U.S.C. § 766, as direct 
obligations of the United States; and (2) whether funds have 
been appropriated for payment of these foreign currency 
obligations, including any so-called “exchange losses” that 
may arise in conjunction with their issuance. For the rea- 
sons that follow, my opinion on both questions is in the af- 
firmative. 


I. 


Bonds, notes, or certificates of indebtedness issued pur- 
suant to the Second Liberty Bond Act are termed borrowings 
“on the credit of the United States.”” Section 16 of the Sec- 
ond Liberty Bond Act, 31 U.S.C. § 766, provides in pertinent 
part: 


Any of the bonds, notes, or certificates of indebt- 
edness authorized by this Act may be issued by the 
Secretary of the Treasury payable, principal and in- 


1 Act of Sept. 24, 1917, c. 56, 40 Stat. 288, as amended. 
2 See § 1(31 U.S.C. § 752), $5 (31 U.S.C. § 754), § 18 (31 U.S.C. § 753). 
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terest, in any foreign money or foreign moneys, as 
expressed in such bonds, notes or certificates, but not 
also in United States coin... .? 


Therefore, obligations payable in foreign currency and is- 
sued pursuant to § 16 are part of the public debt and consti- 
tute direct obligations of the United States. 

The prices at which, and manner in which, obligations to 
be issued under § 16 may be offered are matters committed 
to the discretion of the Secretary of the Treasury. Specifi- 
cally, the decision whether these obligations should be issued 
for dollars or for foreign currencies is also a matter left to his 
discretion. A wide range of proposed offerings would fall 
within the realm of that discretion and therefore be autho- 
rized by law. 

Obligations issued pursuant to § 16 are to be “payable, 
principal and interest, in any foreign money or foreign mon- 
eys, aS expressed in such bonds, notes, or certificates.” Be- 
cause of possible fluctuations in the rate of exchange of the 
dollar vis-a-vis foreign currencies, it must carefully be con- 
sidered whether § 16 was intended to authorize issuance of 
obligations to be repaid in an agreed amount of foreign cur- 
rency, or rather simply to permit the delivery of the foreign 
currency equivalent of the original dollar value of the oblig- 
ation, determined on the basis of the rate of exchange pre- 
vailing at the date of redemption. In light of the provision’s 
plain language, legislative history and past administrative 
practice, I believe the former interpretation to be correct. 

It should first be noted that § 16 expressly provides that: 


In determining the amount of bonds, notes, and 
certificates issuable under [the Second Liberty Bond] 
Act the dollar equivalent of the amount of any bonds, 
notes, or certificates payable in foreign money or for- 
eign moneys shall be determined by the par of ex- 
change at the date of issue thereof, as estimated by 
the Director of the Mint, and proclaimed by the Sec- 
retary of the Treasury, in pursuance of the provisions 
of section 372 of [title 31]. 


3 Act of Sept. 24, 1917, c. 56, § 16, as added Apr. 4, 1918, c. 44, § 6, 40 Stat. 
505, and amended Nov. 13, 1966, Pub. L. No. 89-809, § 401, 80 Stat. 1590. The 
1966 amendment simply inserted the word “notes” following “bonds,” wher- 
ever appearing. 
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This language provides little guidance. It simply specifies 
that foreign currency obligations are to be treated as having 
a firm dollar equivalent for purposes of applying the ceiling 
on the amount to be borrowed pursuant to the Act.* Section 
16 was enacted at a time when a system of floating rates of 
exchange was in effect.° Therefore, some mechanism for de- 
termining the dollar value of foreign currency obligations 
was clearly necessary for accounting purposes. To resolve the 
problem, Congress required that the ceiling on the amount 
of federal borrowing to be undertaken pursuant to the Act 
should be calculated in terms of the original dollar value of 
foreign currency obligations. However, it does not necessar- 
ily follow that Congress, at the same time, intended that 
obligations “payable in” foreign currency were to be paid at 
the original U.S. dollar equivalent of their face value even 
though, as a result of fluctuations in the exchange rate, the 
value of the foreign currency in which the obligation was 
payable might have appreciated or depreciated as against 
the dollar. 

It is, in my view, much more significant that the language 
of § 16 gives the Secretary unqualified authority to dispose 
of foreign currency obligations “in such manner and at such 
prices ...as he may determine,” including by implication, 
the authority to issue obligations measured in and to be re- 
paid in foreign currencies. The statute’s legislative history, 
moreover, provides more telling evidence of congressional in- 
tent, in particular revealing Congress’ concern regarding the 
disadvantageous exchange position of the U.S. dollar. The 
pertinent committee reports state that § 16 was designed to 
“make it possible for the Secretary of the Treasury to take 
steps to rectify the position of dollar exchange in those neu- 
tral countries where the dollar is at a disadvantage today [,] 
... where the balance is against us and where our exchange 
position is disadvantageous.”© The committees unanimously 
expressed the view that “this provision will greatly facilitate 


4 This provision also identifies the procedures to be used in calculating the 
rate of foreign exchange. These procedures have been rendered obsolete by the 
successive changes in the international monetary system since 1918. Today, 
no par of exchange for the U.S. dollar vis-a-vis any other currency is either de- 
clared or maintained by the U.S. Government. 

5 Annual Report of the Secretary of the Treasury on the State of the Finances 
38—40 (1918). 

6 H.R. Rep. No. 428, 65th Cong., 2d Sess. 6 (1918). S. Rep. No. 351, 65th 
Cong., 2d Sess. 6 (1918). 
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the negotiations which the Treasury Department must en- 
ter into in order to relieve foreign exchange problems.”’ It is 
noteworthy that these statements were made under an in- 
ternational monetary system of fluctuating rates. In this con- 
text, movements in the exchange rate of the dollar could re- 
sult in exchange gains or losses on obligations denominated 
in a foreign currency. Had Congress intended that the Sec- 
retary avoid exposing the United States to normal exchange 
risk associated with such international transactions, it could 
easily have done so in the language of § 16. Absent any such 
specific direction or limitation, § 16 should be given its plain 
meaning so as to permit the issuance of obligations which ef- 
fectively guarantee the return of principal and interest in the 
form of a specific sum of foreign currency. See Malat v. Rid- 
dell, 383 U.S. 569, 571 (1966). 

Moreover, this interpretation is in accord with the consis- 
tent past administrative practice of your Department. In 
1920 the Secretary of the Treasury reported that foreign cur- 
rency obligations issued during World War I pursuant to § 
16 had been repaid with a net gain to the United States as 
a result of the appreciation of the dollar with respect to the 
Spanish peseta.® There would not have been a gain if § 16 
had been interpreted to require repayment of the amount of 
foreign currency equivalent to the face value of the obliga- 
tions in U.S. dollars at the time of issuance. Similarly, dur- 
ing the 1960’s obligations were issued by the U.S. Govern- 
ment payable in fixed amounts of foreign currency.? In some 
instances, the dollar depreciated vis-a-vis the foreign cur- 
rency in which a security was payable, so as to result in an 
exchange loss when obligations were repaid. The terms of 
the obligations had specified repayment of a fixed sum of for- 
eign currency, not the prevailing foreign currency equivalent 
as of the date of repayment of the initial dollar value of the 
obligations. 

It is my opinion that you are legally authorized pursuant 
to § 16 of the Act to issue obligations for such prices, in dol 
lars or foreign currency as you may deem appropriate, to be 





7 HLR. Rep. No. 428, supra note 6, at 7; S. Rep. No. 351, supra note 6, at 7. 

8 See Annual Report of the Secretary of the Treasury on the State of the Fi- 
nances 68—69 (1920). 

® See Annual Report of the Department of the Treasury on the Exchange Sta- 
bilization Fund for the Year Ending September 30, 1977 at 10 (1978). 
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payable in foreign currency, notwithstanding any apprecia- 
tion or depreciation of the dollar that may occur between the 
time of issuance and the time of redemption of the obliga- 
tions. 


II. 


The Constitution expressly provides that “No Money shall 
be drawn from the Treasury, but in Consequence of Appro- 
priations made by Law.” Art. I, § 9, cl. 7. You have asked 
whether there exists a statutory appropriation for payment 
of any so-called “exchange losses” that might arise in con- 
junction with the issuance of foreign currency obligations 
pursuant to § 16 of the Second Liberty Bond Act. In my opin- 
ion, appropriations available in the general fund can be uti- 
lized to meet such obligations, including any exchange losses 
which arise as a result of fluctuations in the value of the dol- 
lar vis-a-vis the foreign currency in which they are to be re- 
paid. 

Congress has specifically identified certain legislation as 
an appropriation of funds and has further provided that 
those funds are to be permanently available and not limited 
to a fixed amount. One such permanent, indefinite appro- 
priation, set forth in 31 U.S.C. §§ 711(a) and 732, is that for 
interest on the public debt.!° Under the terms of these pro- 
visions, money in the Treasury, not otherwise appropriated, 
may be used for payment of interest, including that accru- 
ing on the portion of the public debt represented by foreign 
currency obligations issued pursuant to § 16. 

Although not in the same manner specifically designated 
as a permanent, indefinite appropriation, § 19 of the Second 
Liberty Bond Act, 31 U.S.C. § 754a, provides similar assur- 
ance that funds to meet the balance of the obligations thus 
incurred, including any part of that sum that may be attrib- 
utable to exchange rate fluctuations, will be available from 
the general fund of the Treasury. This provision states: Any 
obligations authorized by [the Second Liberty Bond] Act may 
be issued for the purchase, redemption, or refunding, at or 
before maturity, of any outstanding bonds, notes, or certifi- 
cates of indebtedness, Treasury bills, or savings certificates 


10 These provisions are derived from the Act of Feb. 9, 1847, c. 7, 8 Stat. 123. 
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of the United States, and any money received from the sale 
of such obligations or any other money in the general fund 
of the Treasury may, under such rules, regulations, terms 
and conditions as the Secretary of the Treasury may pre- 
scribe, be used for such purchase, redemption, or refund- 
ing. 

In determining whether § 19 constitutes a permanent, in- 
definite appropriation reference must be made to 31 U.S.C. 
§ 627, which sets forth in statutory form the governing rule 
of construction: 


No act of Congress passed after June 30, 1906 shall 
be construed to make an appropriation out of the 
Treasury of the United States, or to authorize the ex- 
ecution of a contract involving the payment of money 
in excess of appropriations made by law, unless such 
Act shall in specific terms declare an appropriation 
to be made or that a contract may be executed. !? 


While this provision makes it clear that an appropriation 
should not be found in the absence of explicit language, there 
may be a valid appropriation even in the absence of the words 
“appropriate” or “appropriated;” “[alny other words equally 
broad in their meaning would specifically appropriate.” 13 
Comp. Dec. 729, 733 (1907). See also 23 Comp. Dec. 167, 170 
(1916). Thus, “[i]Jt has been uniformly held that a specific di- 
rection to pay and a designation of the funds to be used for 
the purpose do make an appropriation.” 13 Comp. Gen. 77, 
80 (1933). Although the language of § 19 reserves to the Sec- 
retary of the Treasury the discretion to use any of a variety 
of means to purchase or redeem outstanding obligations, the 
section clearly authorizes payment and specifies the funds 
to be utilized for that purpose. It thus provides ample evi- 
dence that Congress intended that an appropriation, not lim- 
ited as to amount or duration, be made. 


11 Act of September 24, 1917, c. 56, § 19, as added Jan. 30, 1934, c. 6, § 14(aX4), 
48 Stat. 343, and amended Mar. 28, 1942, c. 205, § 4, 56 Stat. 189. As origi- 
nally enacted in 1934 the provision made no reference to use of money in the 
general fund of the Treasury. It was expanded to its current form in 1942. 

12 Act of June 30, 1906, c. 3914, § 9, 34 Stat. 764. Even prior to the enact- 
ment of this provision it had been recognized that “a statute should not be con- 
strued as making an appropriation, or authorizing the expenditure of money, 
unless the language is sufficiently explicit to clearly justify it; authority for the 
use of public money cannot arise by inference without very clear terms re- 
quiring it.” 18 Op. Att’y Gen. 174, 176 (1885). 
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In 1942, the General Counsel’s Office of the Treasury De- 
partment also expressed a similar view.!* Such an interpre- 
tation of § 19, adopted by the agency charged with the 
statute’s administration contemporaneously with the statu- 
tory amendment that gave this provision its current form, is 
not lightly to be disturbed. See, e.g., United States v. National 
Association of Securities Dealers, Inc., 422 U.S. 694, 719 
(1975). This interpretation is, moreover, consistent with 
Congress’ longstanding commitment to provide money in the 
general fund for the payment of the public debt. Since 1881, 
the Secretary has been permitted “at any time [to] apply the 
surplus money in the Treasury not otherwise appropriated, 
or so much thereof as he may consider proper, to the pur- 
chase or redemption of the United States bonds....” 31 
U.S.C. § 741, Act of Mar. 3, 1881, c. 133, § 2, 21 Stat. 457. 
Similarly, since 1869, the “faith of the United States” has 
been “solemnly pledged to the payment in coin or its equiv- 
alent... of all the interest-bearing obligations of the United 
States....”31 U.S.C. § 731, Act of Mar. 18, 1869, c. 1, 16 Stat. 
1. You have indicated that, since 1921, the Treasury De- 
partment’s “Combined Statement of Receipts and Expendi- 
tures of the Government,” relying on this authority, has in- 
cluded an account entitled “Public Debt—Redemption,” 
symbolized and referred to as a permanent, indefinite ap- 
propriation account. The similar language of § 19 was in- 
tended to supplement the authority existing under 31 U.S.C. 
§§ 731 and 741 by providing the Secretary with greater flex- 
ibility in managing the public debt.!* Thus, he was autho- 
rized to use available funds for purposes of purchase, as well 
as redemption, and was expressly permitted to take such ac- 
tion with regard to a variety of obligations, not simply 
bonds.}° 

Referring as it does to purchase or redemption of [a]ny 
obligations authorized by [the Second Liberty Bond] Act,” § 
19 therefore provides a permanent, indefinite appropriation 
for payment of principal on the public debt, whether the debt 


13 M-607, Memoranda files of the General Counsel, Department of the Trea- 
sury (Feb. 26, 1942). The memorandum concluded that the language “may be 
used for,” that was included in the amendment to § 19 of the Second Liberty 
Bond Act passed by Congress one month later, constituted an appropriation of 
funds. 

14 Hearings on H.R. 6691 Before the House Committee on Ways and Means, 
77th Cong., 2d Sess. 3 (1942). 

15 H.R. Rep. No. 1876, 77th Cong., 2d Sess. 3-4 (1942), S. Rep. No. 1173, 77th 
Cong., 2d Sess. 3 (1942). 
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is denominated in U.S. dollars or a foreign currency. This ap- 
propriation, together with that authorizing the payment 
from the general fund of interest on the public debt, thus pro- 
vides ample assurance that there exists a sufficient appro- 
priation for payment of the public debt including any ex- 
change losses that might arise in conjunction with the 
issuance of foreign currency obligations under § 16 of the Sec- 
ond Liberty Bond Act. 


Hil. 


One further matter remains to be considered. An Exchange 
Stabilization Fund (“ESF”) was established in 1934 by § 10 
of the Gold Reserve Act, Act of Jan. 30, 1934, c. 6, 48 Stat. 
341.16 This fund is specifically designated for use in stabi- 
lizing the exchange value of the dollar. Two questions are 
raised: (1) whether the authority provided by § 16 of the Sec- 
ond Liberty Bond Act for the Secretary of the Treasury to 
borrow foreign currencies was limited in any way by estab- 
lishment of the ESF; and (2) whether, in light of the practice 
of the Treasury Department during the last decade of using 
the ESF to absorb any exchange losses on connection with 
issuance of foreign currency obligations, moneys in the gen- 
eral fund made available pursuant to § 19 may nevertheless 
be used to meet any exchange losses incurred as a result of 
this proposed offering. I believe that neither the creation nor 
the past utilization of the ESF has limited the Secretary’s 
authority to meet foreign currency obligations issued pur- 
suant to § 16 using money available in the general fund of 
the Treasury. 

The legislative history of the Gold Reserve Act evidences 
no intent to limit the authority of the Secretary of the Trea- 
sury to issue public debt obligations payable in foreign cur- 
rency./’ Rather, the ESF was envisioned as a powerful ad- 
dition to the tools and resources available to the Secretary 


16 This provision was subsequently amended. See Act of Jan. 23, 1937, c. 5, 
§ 1, 50 Stat. 4; Act of July 6, 1939, c. 260, §§ 1 and 2, 53 Stat. 998; Act of June 
30, 1941, c. 265, § 1, 55 Stat. 395; Act of Apr. 29, 1943, c. 76, 88 1 and 2, 57 
Stat. 68; Act of July 31, 1945, c. 339, § 7(a), 59 Stat. 514; Act of Dec. 30, 1970, 
Pub. L. No. 91-599, c. 4, §§ 41 and 42, 84 Stat. 1659; Act of Oct. 19, 1976, Pub. 
L. No. 94-564, § 7, 90 Stat. 2661; Act of Oct. 28, 1977, Pub. L. No. 95—147, § 
4(b), 91 Stat. 1229. As codified, it appears at § 822a of title 31. 

17 See H. R. Rep. No. 292, 73d Cong., 2d Sess. 3—4 (1934); S. Rep. No. 201, 
73d Cong., 2d Sess. 2—3 (1934). See also S. Doc. No. 114, 73d Cong., 2d Sess. 
(1934) (Presidential message). 
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to help relieve foreign exchange problems and a means by 
which the Secretary could counter the efforts of other na- 
tions, using similar funds, to manipulate the international 
money market and to improve their balance of trade at the 
expense of the United States.!® The ESF thus provided a fund 
with which the Secretary, by selling U.S. dollars, could 
counter foreign pressures, then deemed undesirable, for up- 
ward valuation of the U.S. dollar. The ESF also provided a 
means by which exchange rate fluctuations could be coun- 
tered through a wide range of techniques (the Secretary was 
authorized “to deal in gold and foreign exchange and such 
other instruments of credit and securities as he may deem 
necessary” to carry out the purposes of the ESF) using a 
ready and available source of financing for these transac- 
tions without the delay that would be incident to the sale of 
government obligations. Thus, the creation of the ESF served 
as an additional means of relieving foreign exchange prob- 
lems and should in no way be construed as a limitation on 
the Secretary’s authority, under § 16, to issue foreign cur- 
rency obligations. 

Neither does the practice of the Treasury Department, 
during the 1960’s, of using the ESF to absorb any exchange 
losses associated with issuance of foreign obligations bar re- 
liance on an appropriation from the general fund of the Trea- 
sury for that purpose. The Comptroller General has indi- 
cated that where two accounts might be charged with a 
particular class of expenditures and as a matter of adminis- 
trative discretion one account is utilized for such purposes, 
that account must continue to be used and the second ac- 
count cannot instead later be employed. See, e.g., 10 Comp. 
Gen. 440, 442 (1931); 15 Comp. Dec. 101 (1908). Signifi- 
cantly, however, these decisions operate on the unstated as- 
sumption that the agency, as part of its appropriations 
requests, and Congress, in providing the requested ap- 
propriations, evidences the intention that a specific class of 
expenditures were to be met from one and only one account. 
That it, Congress, through its actions, has limited the 
agency's pre-existing discretion to use either of two appro- 
priations for a particular category of expenditures. Such a 


18 See H.R. Rep. No. 292, supra note 17, at 3-4; S. Rep. No. 201, supra note 
17, at 2-3. 
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case is not presented here, where Congress has expressly 
made money in the general fund available for purposes of 
meeting certain exchange losses notwithstanding the avail- 
ability of the ESF as an additional source of funds for use in 
stabilizing the exchange value of the dollar. Since Congress 
has not, through subsequent actions, limited the Secretary’s 
authority to use money in the general fund to meet the pub- 
lic debt obligation, that appropriation remains available for 
purposes of meeting public debt obligations issued under § 
16. 

In sum, it is my opinion that you are legally authorized un- 
der § 16 of the Second Liberty Bond Act to issue and redeem 
obligations payable in foreign currencies; and that an ap- 
propriation has been made to meet all such direct obligations 
of the United States that would be so incurred, including any 
“exchange loss” which might occur. 


Sincerely, 
GRIFFIN B. BELL. 


OFFICE OF FEDERAL PROCUREMENT POLICY— 
AUTHORITY TO DETERMINE WHETHER THE 
SERVICE CONTRACT ACT, WALSH-HEALEY ACT, 
OR DAVIS-BACON ACT APPLIES TO CLASSES OF 
FEDERAL PROCUREMENT CONTRACTS 


Under 41 U.S.C. sec. 405(a), 408, the Administrator of the Office of Federal 
Procurement Policy may prescribe policies and regulations governing the 
procurement of property (except real property in being) and services that 
are binding on agencies of the Executive Branch. 


The Administrator’s authority includes the promulgation of policies and reg- 
ulations governing the procurement aspects of the Service Contract Act 
(41 U.S.C. sec. 351 et seq.), Walsh-Healey Act (41 U.S.C. sec. 35 et seq.), 
and Davis-Bacon Act (40 U.S.C. sec. 276(a)). 


The Administrator’s authority does not extend to the promulgation of poli- 
cies and regulations governing the interpretation of the substantive pro- 
visions of the above statutes, including the question whether a class of 
procurement contracts is subject to any of them. 


MARCH 9, 1979. 
THE PRESIDENT. 

My DEAR MR. PRESIDENT: I have the honor to comply with 
your request of October 30, 1978 for my opinion on the fol- 
lowing question: Does the Office of Federal Procurement Pol- 
icy have the final statutory authority within the Executive 
Branch on the question of whether the Service Contract Act, 
the Walsh-Healey Act, or the Davis-Bacon Act where rele- 
vant, apply to particular classes of Federal contracts? For ex- 
ample, would the Secretary of Defense in the procurement 
of engine overhaul contracts be required to follow the direc- 
tion of the Administrator of Federal Procurement Policy that 
such contracts be awarded pursuant to the Walsh-Healey Act 
notwithstanding the interpretation of the Secretary of Labor 
that such contracts are subject to the Service Contract Act? 

I have concluded that the powers of the Administrator of 
OFPP were not intended by Congress to extend to the con- 
struction of the substantive provisions, including questions 
of coverage, of the three statutes to which you refer.! 


1 My opinion was not requested on the underlying question whether the 
Walsh-Healey or Service Contract Act applies to the engine overhaul contracts, 
and this opinion accordingly expresses no view of that issue. 
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Your request has arisen from a conflict between the De- 
partment of Labor and the Department of the Air Force, re- 
garding the proper interpretation of the Walsh-Healey Act, 
41U.S.C. § 35 et seqg., and the Service Contract Act, 41 U.S.C. 
§ 351 et seq. The underlying facts I understand to be as fol- 
lows. The Air Force uses private contractors to overhaul and 
rebuild used jet engines. Either the Walsh-Healey Act or the 
Service Contract Act governs the terms of these contracts re- 
lating to the compensation of the contractors’ employees. 
Both statutes would require the contract to stipulate a min- 
imum wage level. However, the Service Contract Act would 
require the contractor to pay substantially higher wages and 
would correspondingly increase the cost of the contracts to 
the Government.” The Air Force has contended that the en- 
gine overhaul contracts are subject to the Walsh-Healey Act. 
The Secretary of Labor has interpreted the two statutes and 
concluded that the wages of certain employees on the con- 
tracts are to be set under the Service Contract Act. The 
Comptroller General? and one district court* have held that 
the Secretary’s interpretation binds the Air Force. If the Of- 
fice of Federal Procurement Policy (hereafter “OFPP”) has 
authority to do so, it intends to supercede the ruling of the 
Secretary of Labor by issuing an authoritative interpreta- 
tion of the Walsh-Healey and Service Contract Acts that will 
determine which one governs wages under the engine over- 


2 Briefly, the Walsh-Healey Act requires the contract to stipulate for pay- 
ment of the “prevailing minimum wage” of the industry concerned at the place 
where the goods covered by the contract are to be manufactured of furnished. 
41 U.S.C. § 35(b). The Service Contract Act requires a contract provision spec- 
ifying minimum wages in accord with “prevailing rates in the locality” and 
fringe benefits “prevailing .. . in the locality.” 41 U.S.C. § 351(aX(1)-(2). Pre- 
vailing wages are determined by the Secretary of Labor under both statutes. 
Except for the bituminous coal industry, however, the Labor Department has 
not made a minimum wage determination under the Walsh-Healey Act since 
the decision in Wirtz v. Baldor Electric Co., 337 F.2d 518 (D.C. Cir. 1964), held 
that it would have to disclose the raw statistical data on which it relied. See 
also 41 U.S.C. § 43a. At present, the Walsh-Healey minimum wage is $2.30 
per hour, the statutory minimum. 41 CFR § 50—202.2. In contrast, wages and 
fringe benefits under the Service Contract Act are determined for different 
classes of employees in the light of actual practice, including collective bar- 
gaining agreements. See 29 CFR § 4.164. Successor service contractors are 
bound by the minimum wages and benefits in collective bargaining agreements 
of their predecessors. 29 CFR § 4.1c. 

3 See 53 Comp. Gen. 412 (1973); B.B. Saxon Co., Inc., No. B-190505 (June 1, 
1978) (unpublished decision). 

4 Curtiss-Wright Corp. v. McLucas, 381 F. Supp. 657, 663-66 (D.N.J. 1974); 
Curtiss-Wright Corp. v. McLucas, 364 F. Supp. 750, 769-72 (D.N.J. 1974). 
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haul contracts. The Department of Labor contends that 
OF PP lacks this authority. 

As a preliminary matter, it is necessary to discuss the role 
of the Department of Labor in the implementation of the 
Davis-Bacon Act,® Walsh-Healey Act,® and Service Contract 
Act’ (hereafter the “contract labor standards statutes”). En- 
acted between 1931 and 1965, these statutes differ in details 
of coverage,® administration, and remedy, but their purpose 
and basic mechanism is the same. Each was enacted against 
the background of the Comptroller General’s consistent rule 
that an executive agency may not, without statutory au- 
thority, require a minimum level of wages under a contract 
when a qualified contractor is willing to lower the cost to the 
government by paying his employees less.’ Each serves the 
related goals of maintaining wages at a given level and pre- 
venting the competitive aspects of government procurement 
from depressing them. As stated in the legislative history of 
the Walsh-Healey Act, the statutes “end the present para- 
doxical and unfair situation in which the Government, on the 
one hand, urges employers to maintain and uphold fair wage 
standards and, on the other, gives vast orders for supply and 
construction to the lowest bidder.”!° They tend to remove the 
element of labor costs from the competition to be low bidder 
on a government contract. 

With differences of detail, each statute uses the same 
mechanism.!! The Secretary of Labor determines the “pre- 


° 46 Stat. 1494, as amended, 40 U.S.C. § 276 et seq. 

6 49 Stat. 2036, as amended, 41 U.S.C. § 35 et seq. 

7 79 Stat. 1034, 41 U.S.C. § 351 et seq. 

8 The Davis-Bacon Act applies to “laborers and mechanics” employed on the 
construction, alteration, or repair of public buildings or works of the United 
States or District of Columbia. 40 U.S.C. § 276a. The Walsh-Healey Act ap- 
plies to “persons employed by the contractor” in manufacturing or furnishing 
the “materials, supplies, or equipment” to be provided under a contract with 
the United States or the District of Columbia. 41 U.S.C. § 35(a)-(b). The Ser- 
vice Contract Act applies to “service employees” under any contract “the prin- 
cipal purpose of which is to furnish services” to the United States or District 
of Columbia, 41 U.S.C. § 351(a), but excludes work regulated by the Davis-Ba- 
con or Walsh-Healey Acts. 41 U.S.C. § 356(1)-(2). 

9 See generally 10 Comp. Gen. 294, 300—01 (1931); 15 Comp. Gen. 2, 4 (1935); 
18 Comp. Gen. 285, 295 (1938); 42 Comp. Gen. 1, 2—5 (1962); 50 Comp. Gen. 
592, 598-600 (1971). 

10S. Rep. 1157, 74th Cong., 1st Sess. at 2. Similar explanations appear in H. 
Rep. 1162, 71st Cong., 2nd Sess. at 2 (Davis-Bacon Act) and H.R. Rep. 948, 
89th Cong., Ist Sess. at 2-3 (Service Contract Act). 

11 The differences between the Walsh-Healey and Service Contract Act, as 
they affect the dispute underlying this opinion, are discussed at note 2, supra. 
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vailing rate” of wages in the “locality” for employees covered 
by the statute, and the contract must contain a provision re- 
quiring that those employees will be paid at least that rate. !* 
All of the contract labor standards statutes give the Secre- 
tary power to interpret them through regulations.!* Before 
the enactment of Pub. L. 93—400, it was well settled that the 
Secretary had authority under the contract labor standards 
statutes to interpret their substantive provisions, including 
those dealing with coverage, and the courts and Comptrol- 
ler General deferred to any interpretation not clearly con- 
trary to law.'4 

Once the Secretary of Labor has made a wage determina- 
tion, the contracting agency is responsible for notifying bid- 
ders of the wages that must be paid and for incorporating the 
wage determination into the contract.'° In addition, the con- 
tracting agencies are given the power to enforce the statutes 
both by withholding payments from contractors equivalent 
to underpayment of wages?® and by terminating the contract 
in the case of a violation.!” Reorganization Plan No. 14 of 
1950 gave the Secretary the power to coordinate the admin- 
istration of the contract labor standards statutes by the con- 
tracting agencies and to prescribe “appropriate standards, 
regulations, and procedures” for their enforcement.!® Under 
this authority, the Secretary has promulgated regulations 
governing the form of contract stipulations required by the 
contract labor standards statutes;!* detailing the reporting 
and auditing requirements of the contracting agencies,”° and 
allocating the handling of complaints between the Labor De- 
partment and the contracting agency.*! The regulations of 


12 40 U.S.C. § 276a; 41 U.S.C. § 35(b); 41 U.S.C. § 351(a). 

13 40 U.S.C. § 276c; 41 U.S.C. § 38; 41 U.S.C. § 353(a). 

14 See Endicott Johnson Corp. v. Perkins, 317 U.S. 501, 507—09 (1943); Nello 
L. Teer Co. v. United States, 348 F.2d 533, 539-40 (Ct. Cl. 1965): Curtiss-Wright 
Corp. v. McLucas, 364 F. Supp. 750, 762 (D.N.J. 1973); 53 Comp. Gen. 647, 
649-51 (1974); 53 Comp. Gen. 370, 376 (1973). 

15 40 U.S.C. § 276a; 41 U.S.C. 35; 41 U.S.C. § 351(a). 

16 40 U.S.C. § 276a; 41 U.S.C. § 36; 41 U.S.C. § 352(a). Withheld sums are 
deposited in a special account and paid to employees on order of the Secretary 
of Labor. 

17 40 U.S.C. § 276a-1; 41 U.S.C. § 36; 41 U.S.C. § 352(c). 

18 15 F.R. 3176, 64 Stat. 1267. 

19 25 CFR §&§ 4.6—7; 29 CFR § 5.5; 41 CFR § 50.201.1. 

20 29 CFR 8§ 3.3—4; 29 CFR § 5.6. 

21 29 CFR § 4.187; 29 CFR §§ 5.6—5.7; 41 CFR § 50-201.1201. 
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the procurement agencies themselves govern the withhold- 
ing of payments and the termination of contracts.? 

In 1974 Pub. L. 93-400 established OF PP “to provide over- 
all direction of procurement policies, regulations, proce- 
dures, and forms for executive agencies in accordance with 
applicable laws.”2° To achieve this purpose, 41 U.S.C. § 
405(a) authorizes the Administrator of OF PP to: 


... provide overall direction of procurement policy. 
To the extent he considers appropriate, and with due 
regard to the program activities of the executive 
agencies, he shall prescribe policies, regulations, 
procedures, and forms, which shall be in accordance 
with applicable laws and shall be followed by execu- 
tive agencies (1) in the procurement of—(A) property 
other than real property in being; (B) services, in- 
cluding research and development; and (C) con- 
struction, alteration, repair, or maintenance of real 
property;... 


The authority of an executive agency under any other law 
to prescribe “policies, regulations, procedures, and forms of 
procurement” is expressly made subordinate to OFPP’s au- 
thority under this section by 41 U.S.C. § 408. As a general 
matter, it was the intent of Congress to confer upon OF PP 
the central responsibility for procurement policy and for de- 
veloping regulations within the Executive branch, able to act 


22 See Armed Services Procurement Regulations (ASPR) 94 12-1005.9, 
18—704.13; 41 CFR §§ 1—12.907. I would note that these regulations are by no 
means uniform. For example, the ASPRs for the Service Contract Act autho- 
rize withholding only when requested by the Labor Department, while the Fed- 
eral Procurement Regulations (FPRs) for the Service Contract Act and both 
sets for the Davis-Bacon Act permit withholding on the agency’s initiative. 
Compare ASPR 4 12—1005.9%a) with ASPR 4 18-704.13(a); 41 CFR §§ 
1—12.907(a); 1—-18.705—9. The ASPRs also prescribe audit procedure under the 
Davis-Bacon Act in great detail which has no counterpart in the FPRs. ASPR 
q4{ 18—704.8-704.12. Finally, the ASPRs and FPRS apply the disputes clause 
of the contract to Davis-Bacon Act disagreements with the contract in differ- 
ent ways. Compare ASPR ¢ 18—706 with 41 CFR § 1-18.706. Neither uses it 
where the Service Contract Act is involved. 

23 The Administrator may only make general determinations and cannot de- 
cide “specific actions in the award or administration of procurement contracts.” 
41 U.S.C. § 405(f)(2). In addition, the procurement policies and regulations of 
the other executive agencies remain in force until he has acted. 41 U.S.C. § 
409. Thus, the Administrator’s role is prospective; he cannot act as an admin- 
istrative court of appeal from procurement actions already taken. See gener- 
ally H.R. Rep. 93-1176, 93rd Cong., 2d Sess., at 10-11. 
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with the force of law, but subject to existing statutory pro- 
curement policies.74 

Thus far the Department of Labor and OF PP agree. They 
dispute whether the interpretation of the contract labor stan- 
dards statutes to determine which, if any, applies to a par- 
ticular class of contracts, is a matter of procurement policy 
within the meaning of 41 U.S.C. §§ 405(a), 408. The Depart- 
ment of Labor argues that the purpose of the contract labor 
standards statutes is to use the procurement process in fur- 
therance of the socio-economic goal of supporting adequate 
wages, hours, and working conditions, that the interpreta- 
tion of the statutes in pursuit of that goal is not a procure- 
ment matter, and that OF PP’s authority over the labor stan- 
dards statutes is therefore limited to regulating the 
mechanism by which the Department’s socio-economic de- 
cisions are implemented through the procurement process. 
OFPP contends, on the other hand, that the contract labor 
standards laws are implemented only through the procure- 
ment process, that their substantive provisions are congres- 
sional declarations of procurements policy, that interpreting 
these provisions significantly affects the procurement 
process, and that OFPP therefore has authority to make 
binding interpretations of the coverage of the statutes. 

Pub. L. 93-400 does not define “procurement” or “pro- 
. curement policy.” Its legislative history makes only one ex- 
plicit reference to the contract labor standards laws. In dis- 
cussing OFPP’s authority under 41 U.S.C. § 405(a), the 
Senate committee report states that its “cognizance of pro- 
curement policy would extend to the procurement aspects of 
regulations issued by the social and economic agencies such 
as the Small Business Administration, the Environmental 
Protection Agency, and the Department of Labor (“Davis-Ba- 
con, Walsh-Healey, contract safety standards, equal em- 
ployment opportunity)... “#5 Plainly OF PP was intended to 
have authority over some, but not all, aspects of the contract 
labor standards statutes. However, neither the Senate nor 
the House reports delineate the “procurement aspects” of 
these statutes. Instead, Congress’ understanding of the sub- 


24 See generally S. Rept. 93-692, 93rd Cong., 2nd Sess., at 17, 18; H.R. Rept. 
93-1176, 93rd Cong., 2nd Sess., at 14. 
25 S. Rept. 93-692, 93rd Cong., 2nd Sess., at 18. (Emphasis added.) 
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ject is to be found in the background information that led to 
the passage of Pub. L. 93-400. 

In 1969, the Commission on Government Procurement 
was established by statute to examine the entire federal pro- 
curement system and recommend measures that would in- 
crease its ecomony and efficiency.2° The Commission’s ac- 
tivities were to be focused on three areas: existing statutes, 
executive procedures, and procurement organization.2’ Both 
houses of Congress took the view that the principal pro- 
curement statutes were the Armed Services Procurement 
Act?® and the Federal Procurement Act?’ which govern au- 
thority to procure property and services and the methods 
used in entering and administering procurement con- 
tracts.°° They considered that one of the Commission’s prin- 
cipal tasks would be to consider the possibility of attaining 
uniformity in the Executive branch regulations and proce- 
dures implementing these two statutes.*! In contrast, Con- 
gress considered the contract labor standards statutes to be 
among the “ancillary” statutes which effect procurement.%? 
The Commission was expected to study legislative changes 
in the contract labor standards statutes “in the interest of 
minimizing differences of interpretation and of striking a 
proper balance among the statutory objectives, which seek 
to protect workers on the one hand, and to achieve efficient 
and economical procurement on the other.”*? 

The Commission on Government Procurement submitted 
its final report to Congress in 1972.*4 Its first and principal 
recommendation was the establishment of an OF PP with au- 
thority to direct procurement policy throughout the Execu- 
tive branch.*” The Commission regarded OF PP as the device 


“6 See Pub. L. 91-129, §§ 1, 5(a), 83 Stat. 269. 

2° See S. Rept. 91-427, 91st Cong., 2nd Sess., at 2. 

28 10 U.S.C. § 2301, et seq. 

2941 U.S.C. § 251, et seq. 

30S. Rept. 91-427, 91st Cong., 1st Sess., at 4; H.R. Rept. 91-468, 91st Cong., 
Ist Sess., at 15. 

31S. Rept. 91-427, 91st Cong., Ist Sess., at 4-5; H.R. Rept. 91-468, 91st 
Cong., Ist Sess., at 16. 

32S. Rept. 91-427, 91st Cong., lst Sess., at 6, 13-14; H.R. Rept. 91-468, 91st 
Cong., Ist Sess., at 15. 

35 H.R. Rept. 91-468, 91st Cong., Ist Sess., at 15, 28. 

34 Report of The Commission on Government Procurement (1972) (hereafter 
“CGP Report”). 

35 CGP Report, vol. 1, at 9; see H.R. Rept. 93-1176, 93rd Cong., 2nd Sess., at 
4: S. Rept. 93-692, 93rd Cong., 2nd Sess., at 15; “Office of Federal Procure- 
ment Policy,” Hearings Before a Subcommittee of the House Committee on 
Government Operations, 93rd Cong., Ist Sess. (hereafter “House Hearings”), 
at 318. 
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through which many, though not all, of its 149 recommen- 
dations would be implemented.*© Both the House and Sen- 
ate legislative histories state unequivocally that the purpose 
of Pub. L. 93-400 was, with exceptions not relevant here, to 
create an OF PP with the powers and functions recommended 
by the Commission.?’ The Commission’s views on the rela- 
tions between OFPP and the contract labor standards 
statutes are therefore the principal indication of Congres- 
sional intent on the subject.*® 

The Commission was aware that numerous social and eco- 
nomic programs were implemented through the procure- 
ment process, including the contract labor standards 
statutes.®° It took the view that these programs were con- 
trary to the general procurement policy of buying from the 
lowest responsible bidder, imposed substantial cost and ad- 
ministrative burdens on the government, and imposed seri- 
ous burdens on contractors.*? The Commission believed that 
the lack of a single administrative authority above the pro- 
gram and procuring agencies*! was in part the cause of these 
problems. It considered the interpretation of the contract 
wage-hour statutes, particularly the Davis-Bacon and Ser- 
vice Contract Acts, as one of the major socio-economic bur- 
dens on the procurement process. *” 

However, the Commission did not recommend that OFPP 
be given power to interpret the statutes governing socio-eco- 
nomic programs. It recommended instead that the Congress 
and the Executive branch reexamine the socio-ecomonic pro- 
grams applied to the procurement process and their appli- 
cation, that their dollar threshhold be raised, and that their 
cost be made more visible. These recommendations did not 
name OFPP as the implementing agency, in contrast to sev- 


36 CGP Report, vol. 1, at 12-14; H.R. Rept. 93-1176, 93rd Cong., 2nd Sess., 
at 26—28; S. Rept. 93-692, 93rd Cong., 2nd Sess., at 15. 

37 H.R. Rept. 93-1176, 93rd Cong., 2nd Sess., at 3, 4; S. Rept. 93-692, 93rd 
Cong., 2nd Sess., at 13. 

35 See, e.g., Doherty v. United States, 404 U.S. 28, 34—36 (1971) (Douglas, J. 
concurring); Bindczyck v. Finucane, 342 U.S. 76, 80—83 (1951). See generally 
2A Sutherland, Statutory Construction § 48.11, at 212. 

39 See CGP Report, vol. 1, at 11, 33, 114—15. Among the socio-economic goals, 
the Commission listed preferences for domestic contractors, abatement of pol- 
lution, prohibiting racial discrimination by contractors, favoring small busi- 
ness, maintenance of labor standards, and prevention of corruption. Jd. at 
114-15. 

40 Jd. at 111-12, 121-22. 

41 Id. at 11, 119. 

42 Id. at 33, 116—17, 120. 
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eral other Commission recommendations.4* The Commis- 
sion’s comments on the contract labor standards laws are 
thus consistent with the legislative history of its establish- 
ing statute; they point out possible faults in the substantive 
aspects of these programs but consider them a matter for fur- 
ther Congressional action. 

Congressional consideration of the Commission’s report 
supports this view of the Commission’s recommendations. I 
find particularly significant the testimony of Comptroller 
General Staats, a member of the Commission, who testified 
in both House and Senate hearings on OF PP’s authority over 
socio-economic programs implemented through procure- 
ment. Before the House subcommittee, he stated that he con- 
strued the section of the bill which became 41 U.S.C. § 408 
not to affect the specific statutory authority of the Depart- 
ment of Labor to make wage determinations under the Davis- 
Bacon or Service Contract Acts.4+ Congressman Hollifield, 
Chairman of the subcommittee and Vice chairman of the 
Commission, did not disagree.*° In the Senate hearing, Sen- 
ator Roth asked the Comptroller General whether OF PP 
would have authority to determine whether procurement 
should be used to pursue socio-economic goals. Mr. Staats 
replied: 


These provisions of law today which the Commis- 
sion described as having social objectives as well as 
procurement objectives are for the most part—if not 
exclusively—in the statute. It would require a statu- 
tory action to modify them. 


43 Id. at 118-22 (Recommendations 43-45). The Commission’s Recommen- 
dation 10 was that OF PP develop, as far as feasible, a uniform system of pro- 
curement regulations. The discussion of that recommendation, however, con- 
siders regulations implementing the contract labor standards laws to be 
“collateral” rather than “procurement” regulations. /d. at 31-33. Procurement 
regulations are limited, in the Commission’s view, to the Armed Forces Pro- 
curement Regulations, the Federal Procurement Regulations, and their equiv- 
alents in several semi-autonomous procuring agencies. 

44 House Hearings, supra, n. 35, at 366. 

45 House Hearings, supra, n. 35, at 355. In subsequent written questions, the 
subcommittee suggested that additional language “may be necessary” to 
clearly incorporate the Comptroller General’s construction and asked him to 
submit a proposed modification. Although the Comptroller General did so, the 
subcommittee took no further action. Jd. at 364. 
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The Commission has debated this general subject 
at great length and, subject to correction from my col- 
leagues or from the Chairman, who was also a mem- 
ber, it was our view, I believe, that the OFPP would 
not be concerned with these kinds of issues; that 
these should be matters for the Congress to pass 
upon in the form of modifications and legislation, 
rather than wiping the slate clean and delegating 
that kind of role to OF PP itself. 


This gets back, in part, to what we were talking 
about a few minutes ago. There must be an initiative 
somewhere in the executive branch in a great many 
of these cases before Congress itself can act objec- 
tively. The social objectives are written through a 
great many statutes. The list is very long. But the 
initiative could come from a central point, and a co- 
ordinated executive branch position could be devel- 
oped as a way of raising the question in the Congress 
on both existing procurement legislation and new 
procurement legislation.*® 


Senator Chiles, Chairman of the subcommittee, former 
member of the Commission, and Senate sponsor of the OFPP 
legislation, ended the discussion by saying that the bill would 
give OF PP authority to insure that the procurement agen- 
cies pursued statutory socio-economic goals in a uniform 
manner but would not give it “any authority by rule or reg- 
ulation-making powers to go forward on their own on social 
objectives.”4” Both he and Senator Roth concurred with the 
Comptroller General’s view that OFPP’s only substantive 
role in this area was to make recommendations to Con- 
gress.4® This is the whole of congressional consideration of 
the problem. 

These materials lead me to the conclusion that neither the 
Commission nor Congress intended to give OF PP authority 
to overrule the program agencies in their interpretation of 


46 “Establishing Office of Federal Procurement Policy,” Hearings Before an 
Ad Hoc Subcommittee of the Senate Government Operations Committee on S. 
2198 and S. 2510, 93rd Cong., 1st Sess. (hereafter “Senate Hearings”) at 223. 
Senator Chiles, Chairman of the Senate subcommittee, had been a member of 
the Commission. 

47 Senate Hearings, supra, n.46 at 224. 

48 Senate Hearings, supra, n.46 at 224—25. 
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the substantive aspects of statutory socio-economic pro- 
grams implemented through the procurement process. In 
creating the Commission, Congress intended it to recom- 
mend changes in “ancillary” statutes affecting procurement, 
including the contract labor standards statutes. The Com- 
mission, however, did not consider these programs as “pro- 
curement;” ir«tead it viewed them as extraneous burdens on 
the procurement system.*? While the tone of the Commis- 
sion’s report is unsympathetic to this use of procurement, it 
- does not recommend that OF PP be empowered to lessen the 
burden by modifying the substance of the programs. Instead, 
it recommends further study of the socio-economic programs 
and a more realistic assessment of their cost to the govern- 
ment.°° The Commission also recommended that legislation 
to consolidate and clarify the contract wage-hour statutes be 
studied.®! To the extent that Congress considered the mat- 
ter, the sponsors of Pub. L. 93-400, who had been members 
of the Commission, appear from the legislative history to 
have accepted the view that OFPP could not alter the sub- 
stantive aspects of statutory socio-economic programs. One 
important substantive aspect of those programs was the Sec- 
retary of Labor’s statutory power to make the substantive 
determination as to which statute applied to a particular con- 
tract. 

In addition, the lack of Congressional attention to OFPP 
power over the substance of these programs is strong evi- 
dence that Congress did not intend to give it that power. As 
the Commission report points out, these programs serve a 
broad variety of interests; labor, environment, small busi- 
ness, anti-discrimination, protection of domestic industry, 
and others. These interests have been represented by active 
and zealous partisans who have received the considered at- 
tention of Congress. The contract wage-hour statutes in par- 
ticular are the result of a strong legislative concern that the 
government’s general interest in efficient, economical pro- 
curement will not be satisfied at the expense of contractor’s 


49 See CGP Report, vol. 1, at 111—18. The report refers to the Labor Depart- 
ment’s wage-hour regulations as “collateral” ones that “affect” procurement. 
Id. at 33. 

5° CGP Report, vol. 1, at 189 (Recommendations 43-45). 

51 CGP Report, vol. 4, at 169, 179-84. 
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employees.®? While the Commission recommended that the 
substantive socio-economic statutes be reviewed and modi- 
fied, it concluded that task should be left for another day. 
Public Law 93-400 was not intended itself to modify these 
statutes, and did not have that effect. In the light of the leg- 
islative history of the statute establishing the Commission 
or Government Procurement, the conspicuous absence of 
Commission or Congressional comment on OF PP’s effect on 
the substantive aspects of these programs is persuasive ev- 
idence that Congress did not intend to interfere with exist- 
ing agency power to make policy in these areas that would 
affect procurement. See generally NLRB v. Robbins Tire & 
Rubber Co., 437 U.S. 214, 236, 238 (1978). 

Thus, the legislative history of Public Law 93-400 recog- 
nizes a distinction between the “procurement aspects” of the 
contract labor standards statutes and the substantive en- 
forcement of those statutes. OF PP was given authority to set 
policy over the procurement aspects in the interest of uni- 
formity but it was not given substantive authority over the 
achievement of socio-economic objectives. This division of re- 
sponsibility corresponds with that originally recognized un- 
der the contract labor standards statutes—the Department 
of Labor sets the basic interpretation of the Acts and estab- 
lishes the wage rates, and the individual contracting agen- 
cies implement the Acts through the exercise of their pro- 
curement functions. This division of responsibility was 
altered somewhat by Reorganization Plan No. 14 of 1950 
which empowered the Secretary of Labor to prescribe uni- 
form implementing regulations binding on the procurement 
agencies. This latter function of the Secretary corresponds 
with the authority now conferred on OF PP in the interest of 
achieving uniformity in the implementation of the “procure- 
ment aspects” of the contract labor standards statutes. The 
quite separate responsibility of interpreting and enforcing 
the socio-economic purposes of the contract labor standards 
statutes was not conferred on OFPP. 

In conclusion, the question whether a particular class of 
contracts is covered by the Walsh-Healey or Service Contract 


52 See H.R. Rept. 1162, 74th Cong., 2nd Sess., at 2 (Davis-Bacon Act); S. Rept. 
1157, 74th Cong., 1st Sess., at 4 (Walsh-Healey Act); H.R. Rept. 948, 89th 
Cong., Ist Sess., at 3 (Service Contract Act). 
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Acts is one for the decision of the Secretary of Labor, notwith- 
standing Pub. L. 93—400. In making that decision, the Sec- 
retary must exercise discretion within the broad limits of the 
language of the two statutes. The exercise of this power by 
the Secretary is subject, of course, to your supervision and 
direction as Chief Executive. 


Tr GRIFFIN B. BELL 


SECRETARY OF HEALTH, EDUCATION, AND 
WELFARE AND SECRETARY OF AGRICULTURE— 
AUTHORITY UNDER THE FEDERAL FOOD, DRUG 

AND COSMETIC ACT, MEAT INSPECTION ACT, 
AND POULTRY PRODUCTS INSPECTION ACT, TO 
AUTHORIZE CONTINUED USE OF NITRITES AS 
FOOD ADDITIVES 


The central purposes of the Federal Food, Drug and Cosmetic Act, 21 U.S.C. 
301-392, the Meat Inspection Act, 21 U.S.C. 601-695, and the Poultry 
Products Inspection Act, 21 U.S.C. 451-470, are the prevention of the adul- 
teration of food and the introduction into or receipt in interstate commerce 
of adulterated food. 


Food additives, if not exempted by 21 U.S.C. 321(s)(4), and color additives 
are subject to the Delaney Clause, 21 U.S.C. 348(c\A), which provides 
that an additive shall be deemed unsafe if it is found to be a carcinogen. 


In determining whether addition of nitrites adulterates food under the Meat 
Act or the Poultry Act, the Secretary of Agriculture may not balance the 
beneficial effects of nitrites against their possible carcinogenic properties. 
21 U.S.C. 453(g)(1), 2(A), (3); 601(m)(1), (2)(A), (3). 


If the Secretary of Health, Education, and Welfare determines that the ad- 
dition of nitrites adulterates food within the meaning of the Food and 
Drug Act, he may not use his enforcement discretion to authorize con- 
tinued use of nitrites during a gradual phase-out period. 21 U.S.C. 348, 
371(a). 


Balancing of competing health risks under the Food and Drug Act is a mat- 
ter for the Congress. 


If the Secretaries of Health, Education, and Welfare and the Secretary of 
Agriculture find that nitrites are carcinogens, they have the discretion to 
adopt timetables and procedures to assure the orderly removal of the ni- 
trites from commerce. 


MARCH 30, 1979. 


THE SECRETARY OF HEALTH, EDUCATION, AND WELFARE 
THE SECRETARY OF AGRICULTURE. 

GENTLEMEN: This letter responds to your requests for the 
opinion of the Department of Justice with respect to the con- 
tinued presence of sodium and potassium nitrite in food prod- 
ucts regulated by your Departments. You advised me that 
certain private studies indicate that nitrites have been found 
to cause cancer in laboratory animals. I understand that nei- 
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ther Department has yet concluded that these studies are in 
fact accurate, and that, in advance of making any such find- 
ing, both Departments would undertake a thorough, inde- 
pendent examination of the question and would provide am- 
ple opportunity for public comment by interested parties. 
The responsibility and the authority to decide whether ni- 
trites are in fact carcinogenic rest exclusively with your two 
Departments. The question you have posed is whether—as- 
suming that you eventually find that nitrites do induce can- 
cer in man or animal—you are authorized under applicable 
law to adopt an extended procedure for phasing out the use 
of nitrites over whatever time period may be necessary to de- 
velop a feasible substitute. 

As you know, I have asked the Office of Legal Counsel for 
its views on this question. Enclosed you will find a memo- 
randum to me from John Harmon, the Assistant Attorney 
General in charge of that Office, in which he examines the 
relevant statutes in some detail. He has carefully considered 
your written submissions and your comments in the meet- 
ings we have had on this question. His conclusion, with which 
I agree, is that at bottom the issue you have raised is one of 
construing and applying the will of Congress as expressed in 
the statutes that govern food and color additives. This is the 
essence of the Executive’s duty under the Constitution to 
“take care that the laws be faithfully executed.” 

Upon a close evaluation it now appears clear that your De- 
partments do possess some discretion to fashion appropriate 
procedures and timetables for complying with the pertinent 
statutes. The critical question, however, is whether in so do- 
ing, you have the discretion to consider and rely upon the as- 
sertion that, in addition to whatever carcinogenic properties 
nitrites may possess, they also have the salutary effect of 
combating the growth of botulism as a basis for postponing 
the prohibition against their use until a feasible substitute 
can be found. For the reasons stated in the memorandum, I 
conclude that Congress has not given either of your Depart- 
ments this prerogative. 

We have found no evidence in the pertinent statutes or leg- 
islative history that Congress intended to authorize your re- 
spective Departments to weigh the positive effects against 
the carcinogenic or other injurious effects of additives and 
determine that those additives will not be banned, at least 
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not until a feasible substitute can be developed and put in 
place; to the contrary, there is substantial evidence that Con- 
gress reserved that authority exclusively to itself. Upon a 
finding by your Departments that a substance is carcino- 
genic, the statutes contemplate that Congress will make the 
ultimate determination whether its continued use will be 
permitted. 

I would like to emphasize that, as this question is one of 
statutory construction, Congress is free to change its com- 
mand to your Departments. I understand that you are 
preparing to submit a proposal on this matter to Congress, 
and I wish to make clear that nothing in this opinion should 
be read as opposing such a solution. 


Sincerely, 
GRIFFIN B. BELL. 
Enclosure 
MARCH 30, 1979. 


MEMORANDUM FOR THE ATTORNEY GENERAL 
Re: Proposed Phasing Out of Nitrites in Foods 


You have asked this Office to consider inquiries by the Sec- 
retaries of Agriculture and of Health, Education, and Wel- 
fare (HEW) whether either may provide for the gradual phas- 
ing out over a period of years of the use of sodium and 
potassium nitrites in foods until such time as a feasible sub- 
stitute is developed. It appears that a ban on the use of ni- 
trites might be mandated in the foreseeably near future be- 
cause of health standards made applicable to nitrites by the 
Federal Food, Drug and Cosmetic Act [Food and Drug Act], 
21 U.S.C. §§ 301-392; Meat Inspection Act [Meat Act], 21 
U.S.C. §§ 601-695 (1976); and the Poultry Products Inspec- 
tion Act [Poultry Act], 21 U.S.C. §§ 451-470 (1976). 

The Acting Secretary of Agriculture inquired in a letter to 
you whether the ban may be inapplicable in this case because 
nitrites also affect food in a way that is beneficial to health. 
The Secretary of HEW has asked whether the applicability 
of the standards notwithstanding, he has discretion, as a 


166 Use of Nitrites as Food Additives 


matter of administrative enforcement, to permit phasing out 
instead of a ban because of nitrites’ beneficial effect. As we 
explain in detail below, it is our conclusion that an extended 
or indefinite period of phasing out nitrite use is not permis- 
sible under either of these theories. 


I. Applicability of Statutes 


The Secretaries’ inquiry arose because of test results they 
have received that suggest that nitrites induce cancer in lab- 
oratory animals. These results, if confirmed, would call into 
question the safety of the continued use of nitrites in foods. 
The Food and Drug, Meat, and Poultry Acts cited above de- 
termine the relevance of the Secretaries’ information con- 
cerning cancer to their regulation of nitrites. Depending on 
the use of nitrites in question, nitrites might fall within the 
definitions of unsafe “food additive” or “color additive” under 
the Food and Drug Act, 21 U.S.C. § 321(s)-(t) (1976), which, 
for purposes relevant to this inquiry, are imported into the 
Poultry and Meat Acts, as well. Nitrites are subject to other 
standards under these Acts, even if they do not fall within 
these definitions. 21 U.S.C. § 453(g)(2)(C)-(D); 21 U.S.C. § 
601(m)(2)(C)-(D) (1976). 

Central purposes of all three acts are the prevention of the 
adulteration of food, and the introduction into or receipt in 
interstate commerce of adulterated food. See Food and Drug 
Act, 21 U.S.C. §§ 331(a)-(c), 332-334 (1976); Meat Act, 21 


1 As is this Office’s traditional practice, we have limited our factual review 
in this memorandum according to the standards applicable to formal opinions 
of the Attorney General. Consequently, we do not purport to resolve any ques- 
tions of fact that may underlie the present inquiry. See 6 Op. Att’y. Gen. 326, 
334 (1854). It is proper for the Departments of Agriculture and of HEW, in mat- 
ters within their respective jurisdictions, to determine whether nitrites do in- 
duce cancer in laboratory animals, whether they have the beneficial effects dis- 
cussed below in preventing the development of Clostridium botutinum, and 
whether nitrites, under the applicable legal standards, adulterate food to which 
they are added. Other questions, such as whether the use of nitrites in meat 
or poultry products was sanctioned by the Department of Agriculture prior to 
1958 and whether nitrites constitute “color additives,” are involved in ongoing 
litigation, and it would similarly be inappropriate to discuss them in our mem- 
orandum. See, e.g., 41 Op. Atty. Gen. 266, 272 (1956); 32 Op. Att’y. Gen. 472, 
473 (1921). This memorandum, therefore, must not be viewed as suggesting 
any fina] determination on any of the issues mentioned above, on which mem- 
bers of the public may still have an opportunity to comment or, in certain cir- 
cumstances, to request a hearing. We shall, however, make certain necessary 
assumptions regarding the factual and legal issues mentioned in order to ad- 
dress fully the questions raised by the Secretaries. 
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U.S.C. §§ 601(m), 602-606, 608, 610, 624, 672-676 (1976); 

and Poultry Act, 21 U.S.C. §§ 451-452, 453(g), 455-456, 

457(a), 458, 461, 463, 466, 467a-c (1976). 

The Food and Drug Act provides in 21 U.S.C. § 342 (1976) 
that a food shall be deemed to be adulterated if, inter alia, it 
bears or contains an unsafe “food additive” or “color addi- 
tive;” it bears or contains any poisonous or deleterious sub- 
stance which may render it injurious to health; or it consists 
in whole or in part of any filthy, putrid, or decomposed sub- 
stance or is otherwise unfit for food. Both the Poultry and 
Meat Acts contain standards of adulteration largely similar 
to those contained in the Food and Drug Act. 21 U.S.C. §§ 
453(g),601(m) (1976). Thus, food that contains nitrites would 
be adulterated under these Acts if nitrites are unsafe food or 
color additives, or, otherwise, substances “injurious to 
health.” 


A. Food and Color Additives 


Food additives are defined under 21 U.S.C. § 321(s) (1976). 
A food additive is deemed to be unsafe with respect to any 
particular use unless: “there is in effect, and it and its use or 
intended use are in conformity with, a regulation issued un- 
der this section prescribing the conditions under which such 
additive may be safely used.” 21 U.S.C. § 348(a)(2) (1976). In 
determining whether a proposed use of an additive is safe, 
and thus, the conditions under which an additive may be 
safely used, the Secretary of HEW is to consider, among other 
relevant factors, the probable consumption of the additive, 
the cumulative effect of the additive in the diet, and safety 
factors generally recognized as appropriate for the use of an- 
imal experimentation data. 21 U.S.C. § 348(c)(5) (1976). 
However, the so-called Delaney Clause, 21 U.S.C. § 348(c) 
(3)(A) (1976), provides that an additive shall be deemed to 
be unsafe if it is found to induce cancer when ingested by 
man or animal, or if it is found after appropriate tests to in- 
duce cancer in man or animal. Thus, if nitrites are food ad- 
ditives under the Food and Drug Act, and if it is found after 
appropriate tests that nitrites induce cancer in man or ani- 
mal, then nitrites are unsafe food additives. Consequently, 
no regulation for their safe use may issue, and food contain- 
ing nitrites is adulterated within the meaning of “adulter- 
ation” under the Food and Drug, Meat, or Poultry Acts. 
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The Color Additive Amendment, 21 U.S.C. § 376 (1976), 
contains provisions similar to those for food additives, for de- 
termining the safety of additives, including an anticancer 
proviso. 21 U.S.C. § 376(b)(5)(B) (1976). The term “color ad- 
ditive” is defined broadly to include any substance which, 
“when added or applied to a food . . . is capable (alone or 
through reaction with other substance) of imparting color 
thereto,” 21 U.S.C. § 321(t)(1)(B) (1976), but “does not in- 
clude any material which the Secretary, by regulation, de- 
termines is used (or intended to be used) solely for a purpose 
or purposes other than coloring.” 21 U.S.C. § 321(t)(1) (1976). 

Although the operative definition of the term “food addi- 
tive” is broad enough in general to embrace nitrites, Con- 
gress excluded from the general definitions of food additive 
“any substance used in accordance with a sanction or ap- 
proval granted” pursuant to the Food and Drug, Meat, or 
Poultry Acts prior to the date of enactment of the Food Ad- 
ditives Amendment of 1958, Pub. L. No. 85-929, 72 Stat. 
1784 (codified at 21 U.S.C. § 321(s)(4) (1976)). The quoted 
language is a type of grandfather clause which exempts from 
the definition of food additive, and thus, from the Delaney 
Clause, substances granted a sanction or approval prior to 
September 6, 1958, under any of the three acts and the other 
safety standards contained in 21 U.S.C. § 348 (1976). How- 
ever, a substance that is not a “food additive” for a particu- 
lar use because of a prior sanction or approval must still be 
judged against the more general adulteration standards in 
the Food and Drug, Meat, or Poultry Acts. In contrast, there 
is no exclusion from the definition of “color additive” for sub- 
stances which received a prior sanction or approval by the 
Department of Agriculture (USDA) or the Food and Drug Ad- 
ministration (FDA). The anticancer proviso for color addi- 
tives, 21 U.S.C. § 376(b)(5)(B) (1976), thus applies to all color 
additives, whether or not they were also approved as food ad- 
ditives, and thus exempted from the Delaney Clause. 

Thus, for uses of nitrites not having a prior sanction or ap- 
proval under the Food Additives Amendment, it would make 
little difference for present purposes whether nitrites were 
regarded as food additives or color additives (or both): these 
uses would be subject to an anticancer clause in either event. 
On the other hand, if nitrites are color additives in meat prod- 
ucts, they would be subject to the anticancer proviso of the 
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Color Additive Amendment despite any prior sanction or ap- 
proval under the Food Additives Amendment. 


B. Standards Applicable to Nitrites 


Before considering the applicability of the standards just 
discussed to nitrites, it must be noted that the classification 
of nitrites under the relevant Acts is itself a matter of dis- 
pute. 

USDA has advised the FDA that it granted a prior sanc- 
tion for the use of nitrites in cured red meat products under 
the Meat Act. See 9 C.F.R. §§ 317.8(b)(6), 318.7(c)(4) (1978). 
However, the conclusion that the use of nitrites in red meat 
enjoys a prior sanction by USDA has been challenged in the 
case of Public Citizen v. Foreman, Civ. No. 78-1064 (D.D.C., 
filed June 12, 1978), in which plaintiffs seek a declaratory 
judgment that the USDA regulation requiring the addition 
of certain amounts of nitrites to bacon is unlawful. See 9 
C.F.R. § 318.7(b), (c)(4)(1978), as amended, 43 Fed. Reg. 
20,992 (1978), and clarified, 43 Fed. Reg. 32,136 (1978). 

Conversely, although current USDA regulations permit 
the use of nitrites to fix color in cured poultry products and 
to inhibit corrosion on the exterior of canned goods, 9 C.F.R. 
§ 381.147 (1978), USDA has concluded that a sanction or ap- 
proval for such uses did not exist under the Poultry Act, prior 
to September 6, 1958. USDA’s conclusion that the addition 
of nitrites to poultry products does not enjoy a prior sanction 
has been challenged in the case of Tysons Food, Inc. v. United 
States Department of Agriculture, Civ. No. F-77-5059 (W.D. 
Ark., filed Nov. 2, 1977). 

Because it would not be appropriate for you to render an 
opinion on the prior sanction question in view of the pend- 
ing litigation, this memorandum will assume that the use of 
nitrites in cured meat products does enjoy a valid prior sanc- 
tion within the meaning of 21 U.S.C. § 321(s)(4) (1976) but 
that use of nitrites in poultry products does not. We shall 
therefore further assume that nitrites are “food additives” in 
poultry—as well as in smoked fish, where its use is permit- 
ted by an existing food additive regulation—subject to the 
Delaney Clause. 

The Government has further taken the position in Public 
Citizen that the nitrites are not color additives when used in 
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curing bacon because the effect of nitrites is to fix or preserve 
the natural red color, not to “impart” color to the bacon within 
the meaning of 21 U.S.C. § 321(t)(1) (1976), and because the 
color effect of nitrites is merely incidental to the primary an- 
timicrobial or preservative function. Because the application 
of the color additive provisions to processed red meat is in- 
volved in the pending litigation relating to bacon, we will not 
address that issue here. This memorandum will proceed on 
the assumption that nitrites would not have to be considered 
as color additives in processed red meat during the suggested 
phasing out of nitrite use and would therefore not be subject 
to the anticancer proviso of the Color Additive Amendment 
or the Food Additives Amendment. 


II. Health Benefits from Nitrites 


The immediate problem posed, against the statutory back- 
ground just outlined, is that nitrites, when added to food, 
may have an effect beneficial to health. Specifically, nitrites 
inhibit the development of the spore-forming bacterium, 
Clostridium botulinum, and its toxin, botulin, the direct 
cause of the acute and frequently fatal food poisoning botu- 
lism. Indeed, it is the Secretaries’ opinion that the addition 
of nitrites to certain foods is the only currently available, eco- 
nomically feasible way of satisfactorily controlling the risk 
of botulism attendant to the consumption of certain 
processed red meat and poultry products and smoked fish. 
They have advanced the possibility of a gradual phasing out 
of nitrites in these products, rather than an immediate ban, 
in order to permit the continued use of nitrites for this ben- 
eficial purpose. Phasing out nitrite use, they suggest, would 
allow time for the development of alternative means of in- 
hibiting the growth of Clostridium botulinum in these prod- 
ucts without disrupting the Nation’s food supply, of which 
processed red meat and poultry products constitute some 
seven percent.” 


* The Secretaries are apparently of the view that nitrites are not essential 
for inhibiting the growth of Clostridium botulinum in other contexts, such as 
in home cures and pet foods and as an “indirect food additive” which may be 
added to food as a result of its use in articles that contact the food. They, there- 
fore, propose to ban nitrites for those uses as soon as possible. See 21 C.F.R. § 
174.5(a)(1) (1978). 
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The Secretaries have advanced somewhat differing legal 
theories for phasing out the use of nitrites in those products 
in which they believe the continued use of nitrites is war- 
ranted, subject to their respective regulatory jurisdictions. 
In her letter of August 22, 1978, the Acting Secretary of Agri- 
culture suggested that USDA may properly consider, in de- 
termining whether meat to which nitrites are added is adul- 
terated under the Meat Act, the benefits of nitrites in 
preventing the growth of Clostridium botulinum. Letter from 
Carol Tucker Foreman, Acting Secretary of Agriculture, to 
Griffin B. Bell, Attorney General, (August 22, 1978). If ben- 
efits may be weighed against or offset possible harmful ef- 
fects in this manner, USDA might conclude that certain lev- 
els of nitrites do not adulterate meat despite their possible 
carcinogenic characteristics. If meat is not adulterated by ni- 
trites, there would be no legal requirement to ban its use. 
Accordingly, under this theory, the level of nitrites in cured 
meats could be reduced over a period of time as substitutes 
were developed. 

On the other hand, although the Secretary of HEW con- 
cedes that nitrites adulterate foods, he suggests that phas- 
ing out is permissible as a matter of discretionary enforce- 
ment. The Secretary of HEW concedes that benefits may not 
be weighed against indicated carcinogenic properties with 
respect to meat under the Delaney Clause. However, the Sec- 
retary urges that the Food and Drug Administration (FDA) 
could continue as a matter of enforcement discretion, to bal- 
ance all health-related factors and permit nitrites in foods 
under its jurisdiction in order to prevent the risk of botulism. 


III. Suggested Phasing Out 


A. USDA phasing out of use of nitrites in red meat 
products 


Although we assume, for purposes of this memorandum, 
that nitrites are not food additives or color additives when 
used in red meat—and therefore do not automatically ren- 
der meat adulterated if found to induce cancer when ingested 
by man or animal—the use of nitrites must still be judged 
against the more general adulteration standards in the Meat 
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Act. A meat is adulterated under that Act if it bears any 
added poisonous or deleterious substance that may render it 
“injurious to health” or if it consists in whole or in part of any 
filthy, putrid, or decomposed substance or is for any other 
reason unsound, unhealthful, unwholesome, or otherwise 
unfit for human food. 21 U.S.C. § 601(m)(3).* 

In her letter of August 22, the Acting Secretary of Agri- 
culture states that there are no other substances that could 
be used on a sufficiently broad scale at the present time to 
prevent botulism in commercially processed meat, and that 
the consumption of such products as hot dogs and ham would 
pose severe health hazards unless botulism could be pre- 
vented. She therefore suggests that permitting the possible 
harmful effects of nitrites to be balanced against their ben- 
eficial effects in preventing botulism in determining whether 
their addition causes meat products to be adulterated ac- 
cords with the overriding purpose of the Meat Act of pro- 
tecting the public health. Although these health concerns are 
significant, this approach would not be consistent with the 
requirements of the Meat Act. 

The Acting Secretary informed you that USDA regards ni- 
trites, because of their indicated carcinogenicity, to be poi- 
sonous and deleterious substances. A finding that the sub- 
stance may render meat “injurious to health” is an essential 
element of the adulteration standard under 21 U.S.C. § 
601(m)(1) (1976). See United States v. Lexington Mill & El- 
evator Co., 232 U.S. 399 (1914). We thus assume that if only 
the indicated carcinogenic or harmful effects of nitrites were 
considered, the Secretary of Agriculture would conclude that 
nitrites may render meat “injurious to health” and that they 
therefore adulterate meat. Nothing on the face of 21 U.S.C. 
§ 601(m)(1) (1976) suggests that concededly injurious prop- 


3 As explained above, we have assumed that the use of nitrites in poultry 
and poultry products does not enjoy a prior sanction exempting that use from 
the definition of the term “food additive.” Thus, if FDA determines that nitrites 
are unsafe food additives, this will automatically render poultry and poultry 
products to which they are added adulterated, 21 U.S.C. § 453(g)(2C) (1976), 
without reference to the more general adulteration standards in the Poultry 
Act which are identical to those in the Meat Act discussed in the text. 21 U.S.C. 
§ 453(g) 1), (2A), (3) (1976). If nitrites used in poultry products are found to 
enjoy a prior sanction, the discussion in the text would be relevant to a deter- 
mination whether nitrites adulterate poultry under the more general adulter- 
ation standards in the Poultry Act, which were revised in 1968 to conform to 
the comparable provisions of the Meat Act. 
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erties of a substance may be ignored, forgiven, or offset by 
its health-related benefits in this fashion. The ordinary 
meaning of the word “injurious” is “harmful, hurtful, or 
detrimental.” Random House Dictionary of the English Lan- 
guage 732 (1966). The capacity of nitrites to cause cancer or 
other injury, which we assumed for purposes of this memo- 
randum, would presumably be unaffected by a reduced inci- 
dence of botulism. Giving the statutory language its ordinary 
meaning, then, unrelated benefits resulting from the pres- 
ence of a substance would appear to be irrelevant. 

The Supreme Court considered the meaning of language 
comparable to that now contained in section 601(m)(1) in Lex- 
ington Mill & Elevator Co., which concerned whether nitrites 
or nitrite-reacting material or other poisonous or deleterious 
substances adulterated flour under section 7 of the Food and 
Drug Act of 1906, 34 Stat. 769, on the ground that these sub- 
stances “may” have rendered the flour “injurious to health:”4 


In thus describing the offense Congress doubtless 
took into consideration that flour may be used in 
many ways, in bread, cake, gravy, broth, etc. It may 
be consumed, when prepared as a food, by the strong 
and the weak, the old and the young, the well and 
the sick; and it is intended that if any flour, because 
of any added poisonous or other deleterious ingredi- 
ent, may possibly injure the health of any of these, 
it shall come within the ban of the statute. If it can- 
not by any possibility, when the facts are reasonably 
considered, injure the health of any consumer, such 
flour, though having a small addition of poisonous or 
deleterious ingredients, may not be condemned un- 
der the Act. 


232 U.S. at 411. 


The Court’s discussion, like the language of 21 U.S.C. § 
601(m)(1) (1976), appears to attach significance only to the 


* The standard of adulteration involved in Lexington Mill was carried for- 
ward in the Food and Drug Act, 21 U.S.C. § 342(a)(1) (1976). Flemming v. 
Florida Citrus Exchange, 358 U.S. 153, 161 (1958). The adulteration provisions 
of the Meat Act were expressly patterned after those in the Food and Drug Act. 
S. Rep. No. 799, 90th Cong., 1st Sess. 6-7 (1967). We may assume, therefore, 
that the discussion in Lexington Mill applies equally to the essentially similar 
language in 21 U.S.C. § 601(m)(1) (1976). 
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direct detrimental impact of the food additive. It was not con- 
sidered whether food additives that may “come within the 
ban of the statute” because it “may possibly injure the health” 
of “any consumer” may be removed from the ban of the 
statute if distinct health-related benefits of an added sub- 
stance are discovered—here, benefits that may well accrue 
to persons other than those who might contract cancer. 

The suggested balancing of benefit and harm must also be 
placed in proper perspective. The current method of pre- 
serving red meats through the use of nitrites is apparently 
of long standing, and is relied upon by industry and con- 
sumers. Nonetheless, it is important to emphasize that the 
risk of botulism with which we are here concerned is occa- 
sioned by the manner in which the industry chooses to pre- 
pare, distribute, and market processed meat; it is not an in- 
dependently created health risk. 

No indication appears in the legislative history of 21 U.S.C. 
§ 601(m)(1) (1976) or in the extensive legislative history of 
21 U.S.C. § 342(a)(1) (1976) of the Food and Drug Act, after 
which section 601(m)(1) of the Meat Act was patterned, that 
the beneficial effects of a substance may be taken into ac- 
count in the fashion suggested by USDA. The structure and 
background of this section of the Food and Drug Act, in fact, 
point to just the opposite conclusion. 

The Food and Drug Act placed stringent restrictions on the 
addition of substances to food. Under the provisions of 21 
U.S.C. §§ 342(a)(2), 346, a food containing any added poiso- 
nous or deleterious substance was adulterated unless the 
Secretary concluded that the substance was “required in the 
production” of the food or “cannot be avoided by good manu- 
facturing practice.” In that event, the Secretary was required 
to establish tolerances for the substance “to such extent as 
he finds necessary for the protection of public health,” tak- 
ing into account the degree to which the substance is “re- 
quired” or “cannot be avoided” and the other ways in which 
the consumer may be affected by the same or other poiso- 
nous or deleterious substances. 

The provision permitting tolerances for substances that 
could not be avoided by good manufacturing practice applies 
to contaminants or other substances that may unavoidably 
be added to food in the production process, see, e.g., S. Rep. 
No. 361, 74th Cong., 1st Sess. 5—6 (1935), and is of little rel- 
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evance here. The authorization of tolerances for added sub- 
stances required in the production of food was designed to 
permit some residue of toxic insecticides and fungicides on 
agricultural products because of Congress’ belief that “an ad- 
equate fruit and vegetable supply could not be brought to 
maturity without the use of toxic insecticides or fungicides.” 
H.R. Rep. No. 2139, 75th Cong., 3d Sess. 6 (1938). The ex- 
pected operation of the section was explained as follows: 


This authorization will permit the establishment 
of comparatively liberal tolerances for any food 
where poison is unavoidable or is required by the ne- 
cessities of production, and less liberal tolerances or 
complete prohibitions where it is practicable to limit 
the amount of poison in a particular food to very 
small quantities, or to eliminate it completely. It will 
likewise afford adequate control of those situations 
where irresponsible manufacturers, for some fancied 
or real commercial advantage, add dangerously toxic 
substances to foods, as, for example, the addition of 
maleic acid to fats and oils to prevent rancidity when 
preservation can be accomplished by observance of 
sanitary conditions in manufacture and packaging 
and by use of refrigeration for the finished product. 
In approaching the problem of control from this an- 
gle the amount of added poisons can be so allocated 
to different foods, in accordance with the practical 
necessities, that on the basis of the probable con- 
sumption of the various foods consumers will not re- 
ceive an aggregate quantity of poisons sufficient to 
jeopardize health. 


S. Rep. No. 493, 73d Cong., 2d Sess. 4 (1934). 


Thus, under the Food and Drug Act as enacted in 1938, 
Congress expressly provided a mechanism and standards for 
allowing poisonous and deleterious substances to be added 
to food. This section contemplated the consideration of the 
beneficial effects of pesticides, for example, in ensuring an 
adequate food supply.° Even then, however, added sub- 


5 Because our basic concern here is with the Meat Act, we need not consider 
whether the authority under section 346(a) of the Food and Drug Act to es- 
tablish tolerances for a substance required in the “production” of food would 
extend to tolerances for a substance added at the processing stage for preser- 
vation purposes, as is the case with nitrites. 
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stances could not be permitted in a manner that jeopardized 
public health. 

The existence and background of section 346 strongly sug- 
gests that beneficial effects of an added substance cannot be 
considered under another section of the Food and Drug Act, 
21 U.S.C. § 342(a)(1), which does not contain express autho- 
rization or standards for doing so and is, in fact, written in 
terms which suggest that only detrimental effects may be 
considered, particularly if there would be a risk to the pub- 
lic health as a result of the addition of nitrites.® Because the 
Meat Act, 21 U.S.C. § 601(m)(1) (1976), was drawn directly 
from section 342(a)(1) of the Food and Drug Act, the conclu- 
sion—drawn from the structure and legislative history of the 
Food and Drug Act —that possible detrimental effects can- 
not be balanced against beneficial effects would appear to 
apply equally to that section. Finally, no significant admin- 
istrative or judicial precedent appears to support such a bal- 
ancing approach. Indeed, the opinion in Schuck v. Butz, 500 
F.2d 810 (D.C. Cir. 1974) suggests just the opposite conclu- 
sion. In Schuck, the plaintiffs sought to require the Secre- 
tary of Agriculture to ban the addition of sodium nitrate and 
sodium nitrite to meat products on the ground that their al- 
leged carcinogenic characteristics rendered the meat adul- 
terated under section 601(m)(1). After express reference to 
USDA’s view that these substances prevent the development 
of Clostridium botulinum, 500 F.2d at 811 n. 5, the court 
noted with seeming approval: 


SUnder the Food Additives Amendment of 1958, the finding that an additive 
is safe “requires proof of a reasonable certainty that no harm will result from 
the proposed use of an additive.” S. Rep. No. 2422, 85th Cong., 2d Sess. 6 (1958). 
Also, the Secretary is permitted by the Food Additives Amendment to estab- 
lish a tolerance for an added substance at a level no higher than that required 
to “accomplish the [intended] physical or other technical effect.” 21 U.S.C. § 
348(c)(4)(A) (1976). The last-quoted phrase “refers to the objective effect which | 
the additive may have on the appearance, flavor, texture, or other aspects of 
a food. The question of whether an additive produces such effect . . . is a fac- 
tual one, and does not involve any judgment on the part of the Secretary of 
whether such effect results in any added ‘value’ to the consumer....” S. Rep. 
No. 2422, supra at 7 (emphasis added.) 

Thus, in 1958, Congress expressly limited the safety determination to a con- 
sideration of whether harm would result and likewise prohibited the Secretary 
of HEW (through FDA) from making the difficult value judgments that would 
be required under a balancing approach. There is no indication that these re- 
quirements were viewed as departures from prior law. 


43 Op.A.G. The Secretaries of Health, Education, and 177 

Welfare and Agriculture 
.. . the Department’s apparent acceptance, on ap- 
peal, of appellant’s assertions that possible benefi- 
cial effects are not relevant to a determination 
whether a product is adulterated, and that the 
proper standard of proof is whether there is con- 
vincing evidence that the product “contains any poi- 
sonous or deleterious substance which may render it 
injurious to health.” 21 U.S.C. § 601(m)(1) (empha- 
sis added). 


500 F.2d at 812 n. 6.’ Cf. Community Nutrition Institute v. 
Butz, 420 F. Supp. 751, 755-56 (D.D. C. 1976). 


USDA has concluded that there are no substances aside 
from nitrites and nitrates and no processes which could be 
used on a sufficiently broad scale at the present time to pre- 
vent botulism in commercially processed meat products, and 
that, without nitrites and nitrates, common usage of prod- 
ucts such as hot dogs or ham would not be possible without 
severe health hazards. These factors, cannot, however, alter 
the legal conclusion, which we believe clearly to be required. 

For the foregoing reasons, we conclude that the Secretary 
of Agriculture may not balance the beneficial effects of ni- 
trites and nitrates against their possible carcinogenic prop- 
erties in determining whether these substances may render 
meat products injurious to health under 21 U.S.C. § 
601(m)(1) (1976). We are unaware also of any basis for in- 
terpreting 21 U.S.C. §§ 601(m)(2)(A) or 601(m)(3) to autho- 
rize the Secretary to conclude that a substance which would 
be deemed to render meat unsound, unhealthful, unwhole- 
some, or unfit for food based on its harmful effects is never- 
theless not adulterated because of apparent beneficial ef- 
fects. 

If the Secretary determines that nitrites adulterate meat, 
he would be obliged to revoke existing regulations authoriz- 
ing their use and to take appropriate enforcement action if 
nitrites continue to be added after that time. Community Nu- 
trition Institute v. Butz, 420 F. Supp. at 757. 


7 The court affirmed the grant of summary judgment in favor of the Secre- 
tary noting that the proper procedure for the plaintiffs to follow was to peti- 
tion the Secretary to initiate rulemaking proceedings under 7 C.F.R. § 1.27 
(1977) to repeal the USDA regulation permitting the addition of nitrate and 
nitrite to fix color in red meat. 
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B. Phasing out in products under FDA jurisdiction by 
exercise of enforcement discretion 


The Secretary of HEW, acting through the Commissioner 
of FDA, proposes, should he finally determine that the ad- 
dition of nitrites adulterates foods under his jurisdiction 
within the meaning of the Food and Drug Act, to exercise en- 
forcement discretion to permit nitrites to be added to these 
foods over the period of gradual and indefinite phasing out 
of, their use. 

The proposed exercise of enforcement discretion by the 
Commissioner could presumably be effective only with re- 
spect to products other than meat and poultry subject to the 
Meat and Poultry Act. The Secretary of Agriculture is re- 
sponsible for enforcing the latter two acts in the course of the 
mandatory inspections of meat and poultry carcasses and 
products. Any meat or poultry products that are found after 
inspection to be adulterated “shall be condemned and de- 
stroyed.” 21 U.S.C. §§ 455(c), 604 (1976). This would appear 
to be aclear and mandatory duty,® leaving little room for the 
exercise of discretion to permit adulterated products to en- 
ter commerce.? See also 21 U.S.C. §§ 452, 602 (1976); com- 
pare Kindle v. United States, 37 U.S. (12 Pet.) 524, 613 (1838); 
National Treasury Employees Union v. Nixon, 492 F.2d 587 
(D.C. Cir. 1974). Any exercise of enforcement discretion by 


8 In addition, 21 U.S.C. § 604 (1976) requires that any meat product found 
not to be adulterated be stamped “Inspected and passed,” and any product 
found to be adulterated be stamped “Inspected and condemned.” The exercise 
of enforcement discretion by USDA would therefore also require the inspector 
to ignore these statutory labeling requirements. 

® We need not consider here whether, notwithstanding the inspection, con- 
demnation, and destruction requirements, the Secretary of Agriculture has im- 
plied authority—derived from his authority to decline to refer minor violations 
of the acts, 21 U.S.C. §§ 462, 676(b) (1976), or elsewhere—to set tolerance lim- 
its for de minimus or technical adulteration of poultry or meat products under 
21 U.S.C. §§ 453(gX3)-(4) and 601(3)-(4)(1976). See, e.g., United States v. Ewig 
Bros. Co. Inc., 502 F.2d 715, 720 (7th Cir. 1974) (Stevens, J.), cert. denied, 420 
U.S. 945 (1975), and cases cited. For reasons set forth later in this opinion, if 
nitrites are determined to be unsafe food or color additives or otherwise to adul- 
terate food because of possible carcinogenic properties, their widespread con- 
tinued use could likely not be considered mere minor or technical violations, 
and USDA would apparently not regard them as such. 
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FDA would likewise not appear to excuse USDA from these 

mandatory duties.!° 

If evidence is presented or comes to the attention of the 
Secretary indicating that a food additive currently permit- 
ted under existing regulations is unsafe, the Secretary must 
initiate proceedings to amend or repeal those regulations. 21 
U.S.C. § 348(b), (d), (h) (1976). See also 104 Cong. Rec. 17,421 
(1958). We are informed that FDA intends, based on the ev- 
idence of the carcinogenicity of nitrites, to initiate proceed- 
ings to revoke existing food additive regulations authorizing 
their addition in certain products. 

If it determines as a result of this process that nitrites are 
an unsafe food additive, FDA, to implement the proposed 
phasing out of nitrites, would replace these food additives 
regulations with regulations specifying the schedule and de- 
tails of the suggested “phase-out” of the use of nitrites, which, 
in effect will permit the continued addition of nitrites until 
a feasible substitute is developed. These regulations would 
not be food additive regulations, but a formalization of FDA’s 
enforcement policy. They would be issued on the authority 
of 21 U.S.C. § 371 (1976), which provides for the Secretary 
to issue regulations for the efficient enforcement of the Act, 
and under the authority of 21 U.S.C. § 342 (1976), the adul- 
teration section. The “phaseout” regulations, as prepared by 
FDA, would be designed to permit the addition of nitrites up 
to the level deemed necessary to prevent the development of 
Clostridium botulinum until the time that feasible alterna- 
tive methods of prevention are developed. 

For the reasons that follow, we do not believe that the pro- 
posed phasing out through the withholding of enforcement 
is consistent with the Secretary’s obligations under the Act. 

As discussed earlier, 21 U.S.C. § 348(c)(3) (1976) provides 
that no food additive regulation shall issue (or, by implica- 
tion, remain in effect) if a fair evaluation of the data before 


10 The discussion that follows regarding FDA’s enforcement discretion would 
cast considerable doubt on the ability of the Secretary of Agriculture to permit 
the continued addition of nitrites to meat and poultry products even in the ab- 
sence of the statutory requirement that adulterated meat and poultry prod- 
ucts be condemned and destroyed. See also Certified Color Manufacturers As- 
s’n v. Mathews, 543 F.2d 284, 297-98 (D.C. Cir. 1976); EDF v. EPA, 510 F.2d 
1292, 1302 (D.C. Cir. 1975); EDF v. Ruckelshaus, 439 F.2d 584, 596 n. 41 (D.C. 
Cir. 1971); EDF v. HEW, 428 F.2d 1083, 1091-92 (D.C. Cir. 1970). 


180 Use of Nitrites as Food Additives 


the Commissioner fails to establish that the proposed use of 
the additive will be safe. The safety determination “requires 
proof to a reasonable certainty that no harm will result from 
the proposed use of an additive,” S. Rep. No. 2422, 85th 
Cong., 2d Sess. 6 (1958), and does not permit harmful effects 
to be offset by beneficial effects. In addition, Congress chose 
to treat potentially carcinogenic substances with extreme 
caution by enacting the Delaney Clause, which prohibits the 
Secretary from establishing tolerances for any substance 
found to induce cancer when ingested by manor animal. Such 
a substance is therefore unsafe in whatever amount it may 
be added. 

The immediate legislative history of the Delaney Clause 
of the Food Additives Amendment itself is somewhat sparse. 
However, the Secretary of HEW explained the reasoning for 
the absolute ban on carcinogenic substances during his tes- 
timony in 1960—less than two years after passage of the 
Food Additive Amendment —relating to a proposal to include 
the similar clause in the Color Additive Amendment. 


Our advocacy of the anticancer proviso in the pro- 
posed color additives amendment is based on the 
simple fact that no one knows how to set a safe tol- 
erance for substances in human foods when these 
substances are known to cause cancer when added 
to the diet of animals.... 


* kK 


Unless and until there is a sound scientific basis for 
the establishment of tolerances for carcinogens, I be- 
lieve the Government has a duty to make clear—in 
law as well as in administrative policy—that it will 
do everyting possible to put persons in a position 
where they will not unnecessarily be adding residues 
of carcinogens to their diet. 
x kK 


Whenever a sound scientific basis is developed for 
the establishment of tolerances for carcinogens, we 
will request the Congress to give us that authority. 
We believe, however, that the issue is so important 
that the elected representatives of the people should 
have the opportunity of examining the evidence and 
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determining whether or not the authority should be 
granted to the executive branch. 


Hearings on Color Additives before the House Committee on 
Interstate and Foreign Commerce, 86th Cong., 2d Sess. 61 
(1960) (hereafter, cited as “Color Additive Hearing”]. See also 
id. at 500-01.1 

This defense by the Secretary of the principle embodied in 
the Delaney Clause was quoted in the report of the House 
Interstate and Foreign Commerce Committee and relied 
upon by the Committee to support its decision to include a 
similar clause in the Color Additive Amendment. H.R. Rep. 
No. 1761, 86th Cong., 2d Sess. 11-14 (1960).!* The Commit- 
tee expressly rejected proposals to weaken the anticancer 
clause in the Color Additive Amendment by allowing the Sec- 
retary to establish tolerance levels for carcinogenic sub- 
stances or to permit a minute amount of a cancer-producing 
chemical to be added to food if a group of scientists concluded 
that the quantity to be tolerated was “probably without haz- 
ard.” Id. at 13-14. 

In view of the fact that the anticancer clause in the Color 
Additive Amendment was patterned after that in the Food 
Additives Amendment, and was enacted on the basis of the 
Secretarys statement of its intended scope and rationale, 
based on his familiarity with and contemporaneous inter- 
pretation of the parallel clause in the Food Additives Amend- 
ment, the foregoing represents a reliable indication of the 
purpose and effect of the clause in the Food Additives Amend- 
ment as well. See also EDF v. HEW, 428 F.2d 1083, 1091 
(D.C. Cir. 1970). 

The proposed regulations withholding enforcement for an 
indefinite and probably extended period of time with respect 


11 The absence of a scientific basis for establishing tolerances for carcino- 
genic substances was also given, in a paper inserted in the Congressional 
Record by Representative Delaney shortly after the House in 1958 passed the 
food additive bill containing the Delaney Clause, as a reason for supporting a 
ban on carcinogenic additives. 104 Cong. Rec. A7738—7740 (1958) (Remarks of 
Representative Delaney). See also EDF v. HEW, 428 F.2d 1083, 1091 (D.C. Cir. 
1970). 

12 The Senate-passed version of the color additive bill did not contain the an- 
ticancer clause, see S. Rep. No. 795, 86th Cong. Ist Sess. 25—28 (1959), and 
there were no hearings or debates on the bill on the Senate side, see 106 Cong. 
Rec. 14,349 (1960) (Remarks of Representative Delaney). The pertinent leg- 
islative history of the Delaney Clause in the Color Additive Amendment, then, 
is the rather extensive record on the House side. 
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to the addition of nitrites up to a certain level would, ac- 
cording to FDA, be issued pursuant to 21 U.S.C. § 371(a) 
(1976), which authorizes the Secretary of HEW to issue reg- 
ulations for the “efficient enforcement” of the Food and Drug 
Act. But a grant of authority such as this is only “the power 
to adopt regulations to carry into effect the will of Congress 
as expressed by the statute.” Ernst & Ernst v. Hochfelder, 
425 U.S. 185, 213, 214 (1976). “For regulations, in order to 
be valid, must be consistent with the statute under which 
they are promulgated.” United States v. Larionoff, 431 U.S. 
864, 873 (1977). The regulations proposed here would ignore 
the statutory requirement of a finding to a reasonable cer- 
tainty that no harm will result from the addition of a food 
additive and constitute the establishment of a tolerance in 
direct contravention of the edivent congressional judgment 
that there should be no tolerance for substances found, after 
appropriate tests, to induce cancer in man or animal. Such 
regulations would therefore not be consistent with the Food 
and Drug Act or further its “efficient enforcement.” 

FDA suggests, however, that while the Delaney Clause 
states an unequivocal standard with respect to the approval 
or disapproval of a food additive, it establishes no particular 
time frame or other requirements or procedures for the im- 
plementation or enforcement of a ban of a substance found 
to cause cancer. FDA points out that there is nothing in the 
legislative history, judicial interpretation, or commentary on 
the Delaney Clause addressing the scope of agency enforce- 
ment discretion or the manner of implementing a ban on a 
carcinogenic substance already in use. FDA infers from this 
silence that Congress did not intend to interfere with nor- 
mal agency discretion in administering a statute, which FDA 
believes would permit the proposed phasing out of nitrite use 
over an indefinite period of time. 

We do not believe that the scope of the Commissioner’s im- 
plementation and enforcement discretion may be so readily 
divorced from the substantive provisions hé is implementing 
and enforcing. The evident purpose of the Delaney Clause is 
to prohibit the use of additives which induce cancer in test 
animals, cf. Bell v. Goddard, 366 F.2d 177, 181, (7th Cir. 
1966), not merely to furnish a procedural guidepost for the 
Commissioner in issuing or revoking regulations. 

FDA finds initial support for its argument in these provi- 
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sions of the Food and Drug Act, 21 U.S.C. § 348 (1976), es- 
tablishing procedures for the issuance and revocation of food 
additive regulations. Under section 348(e), an order promu- 
lating or revoking such a regulation is effective upon publi- 
cation, but the Secretary may stay the effectiveness of the 
order if a party adversely affected requests a hearing. Sec- 
tion 348(f)(3) then provides that the final order issued after 
the hearing may not go into effect prior to the 90th day af- 
ter its publication unless the Secretary finds that emergency 
conditions exist necessitating an earlier effective date. FDA 
finds in this last provision a statutory basis for the view that 
the Commissioner has discretion to determine how to im- 
plement his orders, even if that implementation results in 
the continued use of an additive found to be unsafe. 

We may assume that section 348(f)(3) does grant the Com- 
missioner some discretion to establish a reasonable effective 
date for a final order revoking an existing food additive reg- 
ulation, cf. Niagara Mohawk Power Corp. v. FPC, 379 F.2d 
153 (D.C. Cir. 1967), and that a delayed effective date there- 
fore might result in the continued use of an unsafe additive 
prior to that date. It would be a considerable leap, however, 
to conclude that this statutory language providing that an 
order may not go into effect for 90 days authorizes the Com- 
missioner to permit continued use of a substance over a pe- 
riod of years. This is particularly so where, as here, the re- 
vocation is based on a finding that the additive is unsafe, 
rather, for example, than a finding that the additive does not 
have the functional properties ascribed to it or that the tol- 
erance level established in the regulation is in excess of that 
required to accomplish the function. The provision in section 
348(f)(3) for an effective date before 90 days expire in “emer- 
gency conditions” itself indicates that a finding that an ad- 
ditive is unsafe should result in a relatively early effective 
date. 

Moreover, although the procedures for revoking a food ad- 
ditive regulation are, on their face, the same irrespective of 
the basis for concluding an additive is unsafe, it would seem 
that Congress’ strong disfavor of carcinogenic substances, re- 
flected in the Delaney Clause, necessarily circumscribes the 
Commissioner’s authority to permit the continued use of 
such a substance and establish a distant effective date of a 
final order revoking a food additive regulation. Certified 
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Color Manufacturers Ass’n v. Mathews, 543 F.2d 284, 297-98 
(D.C. Cir. 1976); EDF v. EPA, 510 F.2d 1292, 1302 (D.C. Cir. 
1975); EDF v. Ruckelshaus, 439 F.2d 584, 596 n.41 (D.C. Cir. 
1971). Cf. EDF v. HEW, 428 F.2d at 1901-92. The effective 
date provisions of 21 U.S.C. § 348 do not furnish significant 
support for the proposed phase out.}% 

FDA does not rest its argument in favor of the phasing out 
solely, or even primarily, upon the effective date provisions 
of the Act, however. The phasing out proposal would appar- 
ently involve the final revocation of existing food additive 
regulations and substitution of other regulations setting 
forth the levels of nitrite which will not trigger enforcement 
by FDA. This, it is suggested, would constitute a permissi- 
ble exercise of enforcement discretion. We disagree. 


13 FDA cites a number of situations in which orders revoking the authoriza- 
tion for use of a substance in food have permitted existing stocks of food to 
which the substance has already been added to be used up. See, e.g., 34 Fed. 
Reg. 17063 (1969), 19547(1969); 41 Fed. Reg. 5823 (1976); 41 Fed. Reg. 41852 
(1976); 41 Fed. Reg. 41857 (1976). You have not been asked for your opinion 
on the validity of such a policy with respect to foods to which nitrites have been 
added if the Commissioner should finally determine that nitrites are unsafe 
food additives. But a policy of exempting existing stocks of food, presumably 
because of the problems and equitable factors attendant to a recall of foods, 
would not furnish a precedential basis for a phasing out that would permit the 
continued addition of nitrites to foods. 

FDA also cites two cases involving FDA’s decision under the Federal Insec- 
ticide, Fungicide and Rodenticide Act (FIFRA) to provide in an interim sus- 
pension order prohibiting the use of the pesticides aldrin and dieldrin that ex- 
isting stocks of the pesticides could be used up. In EDF v. EPA, 510 F.2d 1292 
(D.C. Cir. 1975), the court noted EPA’s justification for these exemptions was 
that “no appreciable and realistically retrievable stocks existed at the time of 
the order.” EPA later informed the court that approximately 5 percent of the 
total 1974 amount of aldrin granules would be available for 1975 and that EPA 
intended to investigate the matter further, a re-evaluation the court found “en- 
tirely appropriate.” Jd. at 1306. In EDF v. EPA, 548 F.2d 998 (D.C. Cir. 1976), 
cert. denied, 431 U.S. 925 (1977), the court had “no doubt” of EPA’s authority 
to exempt existing stocks from a suspension order under FIFRA, even though 
the statute did not expressly authorize it, but concluded that the Administra- 
tor acted arbitrarily in doing so without even inquiring into the amount of 
stocks left and the feasibility of returning and disposing of them. Jd. at 998. 
Both cases therefore suggest that there were limitations to the Administra- 
tor’s authority to permit all existing stocks to be used up. Moreover, the FIFRA, 
unlike the Food and Drug Act, does not contain an anticancer clause, and, by 
contrast, affirmatively requires a weighing of risks and benefits in making a 
suspension determination. 7 U.S.C. §§ 136(1), 136(bb), 136d(c)(1) (1976). See 
EDF v. EPA, 548 F.2d at 1003. These cases lend little support to the phasing 
out proposal, which would permit continued additions of nitrites to foods over 
an extended period of time—not under an interim suspension order, but after 
a final determination that they are unsafe. 
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The principle of prosecutorial or enforcement discretion is 
frequently considered in the context of judicial review of de- 
cisions by Executive Branch officials to refuse to institute or 
continue specific administrative, civil and criminal proceed- 
ings. See, e.g., Dunlop v. Bachowski, 421 U.S. 560, 567 n.7 
(1975); Moog Industries, Inc. v. FTC, 355 U.S. 411 (1958); 
The Confiscation Cases, 74 U.S. (7 Wall.) 454, 457 (1869); 
Nader v. Saxbe, 497 F.2d 676, 679 n.18 (D.C. Cir. 1974); 
United States v. Cox, 342 F.2d 167 (5th Cir. 1965), cert. de- 
nied, 381 U.S. 935 (1965). For example, the courts have cus- 
tomarily refused to order the criminal prosecution of partic- 
ular individuals at the instance of private persons. These 
cases proceed on the assumption that the prosecutor is in- 
tended to have a certain discretion in enforcing the criminal 
law, legitimately taking into account factors other than the 
existence of probable cause, Oyler v. Boles, 368 U.S. 448, 456 
(1962), such as the degree of culpability of the violator, the 
resulting harm, allocation of prosecutorial resources, the 
availability of other sanctions, and so on, see, e.g., Nader v. 
Saxbe, 497 F.2d at 679, n.18; Inmates of Attica Correctional 
Facility v. Rockfeller, 477 F.2d 375, 379-82 (2d Cir. 1973); 
Newman v. United States, 382 F.2d 479 (D.C. Cir. 1967) 
(Burger, J.). 

The doctrine that courts should not interfere with particu- 
lar decisions not to prosecute is also thought to be an incident 
of separation of powers under the Constitution, which vests 
in the President, not the Judiciary, the duty to “take Care that 
the Laws be faithfully executed.” U.S. Const., Art. IT, § 3. See, 
e.g., Nader v. Saxbe, 497 F.2d at 679 n.18; Newman v. United 
States, 382 F.2d at 48 1; cf. Dunlop v. Bachowski, 421 U.S. at 
575-76. These same principles no doubt underlie a judicial 
reluctance to review individual decisions declining to seek ad- 
ministrative or civil enforcement, The Confiscation Cases, 74 
U.S. (7 Wall.) 454 (1868); Vaca v. Sipes 386 U.S. 171, 182 
(1967); Moog Industries, Inc. v. FTC, 355 U.S. 411 (1958), al- 
though limited review may be available in some such cases, 
see Dunlop v. Bachowski, 421 U.S. 560 (1975). 

The question of reviewability of the proposed withholding 
of enforcement is not involved in this memorandum. Even in 
the absence of such review, however, the President has a con- 
stitutional duty to “take Care that the Laws be faithfully ex- 
ecuted.” The Secretary of HEW, the Commissioner, and the 


186 Use of Nitrites as Food Additives 


Attorney General perform their duties in the administration 
and enforcement of the Food and Drug Act under the gen- 
eral superintendence of the President, and are his agents in 
fulfillment of his obligation to take care that the Food and 
Drug Act is faithfully executed, Myers v. United States, 272 
U.S. 52, 135 (1926); Ponzi v. Fessenden, 258 U.S. 254, 262 
(1922); United States v. Cox, 342 F.2d at 171. 

We may assume that faithful execution of the laws ordi- 
narily does permit the exercise of judgment in deciding how 
best to implement the law in the myriad of factual situations 
with which an agency is confronted. K. David, Discretionary 
Justice 38—39 (1969). This discretion ordinarily may be as- 
sumed to extend to the design of the most effective enforce- 
ment mechanism and to the decision whether the purposes 
of the statute concerned and the ends of justice require the 
initiation or termination of proceedings in particular case, 
Abrams, Internal Policy: Guiding the Exercise of Prosecutoral 
Discretion, 19 U.C.L.A. L. Rev. 1, 3 (1971); Kadish, Legal 
Norm and Discretion in the Police and Sentencing Processes, 
75 Harv. L. Rev. 904, 906—19 (1962); Note, The Special Pros- 
ecutor in the Federal System: A Proposal, 11 Amer. Crim. L. 
Rev. 577, 591-92, 609-10 (1973), although Congress can pre- 
sumably limit agency discretion when it chooses, see, e.g., 
The Confiscation Cases, 74 U.S. at 457; United States v. Mor- 
gan, 222 U.S. 274, 280-81 (1911);'4 Bachowski v. Brennan, 
502 F.2d 79, 88 & nn.12, 13 (3d Cir. 1974), modified on other 


14 Section 5 of the Food and Drugs Act of 1906 provided that it “shall be the 
duty of each United States attorney to whom the Secretary .. . reports any vi- 
olation for institution of criminal, libel of information for condemnation or other 
proceedings... to cause appropriate proceedings to be instituted in the proper 
courts of the United States without delay.” This provision was interpreted in 
United States v. Morgan as creating a mandatory duty to act on the Secretary’s 
recommendation. See also United States v. 75 Barrels of Vinegar, 192 F. 350, 
352 (N.D. Iowa 1911). 

As it passed the Senate, section 9 of S. 5, 75th Cong., 1st Sess. (1937), the 
bill eventually enacted as the Food and Drug Act, would have carried forward 
this section. C.W. Dunn, Federal Food, Drug and Cosmetic Act 781 (1938). The 
Senate also adopted an amendment to the section that became section 305 of 
the Food and Drug Act providing that if, after the required notice and hearing 
prior to referral of a criminal case “it appears that any of the provisions of this 
act have been violated by such person, then the Secretary shall at once certify 
the facts to the proper United States attorney.” 81 Cong. Rec. 2008 (1937). Com- 
pare 21 U.S.C. § 336 (1976). These two provisions would have greatly curtailed 
the Secretary’s and the Attorney General’s discretion. 
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grounds sub nom. Dunlop v. Bachowski, 421 U.S. 560 (1975); 

Adams v. Richardson, 480 F.2d 1159, 1162-63 (D.C. Cir. 

1973) (en banc); 2 Op. Atty Gen. 482, 486 (1831). 

There are, for example, particular cases arising under any 
statutory scheme in which an alleged violation is merely mi- 
nor and technical or difficult of proof or in which the prudent 
allocation of resources or equitable factors weigh against the 
initiation of administrative, civil, or criminal proceedings, 
even where it appears there may have been a violation of the 
literal terms of the statute. See, e.g., ABA Standards Relat- 
ing to the Administration of Criminal Justice, The Prosecu- 
tion Function § 39 (1974) [hereinafter cited as ABA Stan- 
dards]. See generally S. Cox, Prosecutorial Discretion: An 
Overview, 13 Amer. Crim. L. Rev. 383, 411-34 (1977). In the 
absence of an indication to the contrary, we may assume that 
Congress does not expect responsible agency officials to act 
in all such cases, Cox, supra at 385—89. This type of en- 
forcement or prosecutorial discretion may ordinarily be con- 
sidered consistent with the faithful execution of the laws. 
The legitimacy of the factors entering into the enforcement 
decision and the realization that courts cannot readily su- 
pervise their consideration no doubt explain the reluctance 
of courts to review individual prosecution decisions. Ba- 
chowski v. Brennan, 502 F.2d at 88, citing Davis, Adminis- 
trative Law Treatise, § 28.16 at 984 (1970 Supp.); Nader v. 
Saxbe, 497 F.2d at 679 n.18. 

Congress expressly sanctioned at least a degree of this type 
of discretion in enacting the Food and Drug Act. Section 336 
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The provision imposing a duty on U.S. Attorneys to institute proceedings was 
deleted by the House committee without explanation. The requirement that 
the Secretary at once certify facts to the U.S. Attorney if he concluded after a 
hearing that a violation had occurred was deleted by the House committee as 
“unnecessary.” H.R. Rep. No. 2139, 75th Cong., 3d Sess. 5 (1938). This might 
have meant that imposition of an express referral duty was “unnecessary” be- 
cause the Secretary would be expected to refer such cases in any event, or it 
could have been thought “unnecessary” because it went too far in limiting the 
Secretary's discretion, particularly in view of the authorization in the suc- 
ceeding section of the Senate bill to decline to refer minor violations. In any 
event, the provisions of the Senate-passed bill reflect a concern for enforcement 
that we cannot, in the absence of any contrary indication in the legislative his- 
tory, conclude had abated by the time of enactment of the Food and Drug Act. 
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of Title 21 provides that the Secretary is not required: “to re- 
port for prosecution, or for the institution of libel or injunc- 
tion proceedings, minor violations of this [Act] whenever he 
believes that the public interest will be adequately served by 
a suitable written notice or warning.” The purpose of this 
provision was described by the Senate Committee as follows: 


Violations of the law sometimes occur which are of 
technical or formal nature only and which do not re- 
sult in deception or other imposition on public wel- 
fare. Usually such violations are inadvertent and 
their correction can be promptly effected by calling 
them to the attention of the manufacturer. This sec- 
tion would authorize the enforcing agency to follow 
this course. It is not intended that this procedure 
should apply where the violation is more than merely 
technical and becomes one of substance rather than 
form. In no event is the conventional legal procedure 
denied if such action is necessary to effect compli- 
ance. 


S. Rep. No. 361, 74th Cong., Ist Sess. 28—29 (1935). See also 
S. Rep. No. 493, 83d Cong., 2d Sess. 19 (1934). 

Congressman Lea defended this provision on the House 
floor by noting: “there is nothing more common in the ad- 
ministration of justice than the exercise of discretion of a 
prosecuting attorney where he knows it is impracticable to 
prosecute purely technical violations of the law.” 83 Cong. 
Rec. 7794 (1938). See also id. at 7793; H.R. Rep. No. 2139, 
75th Cong., 3d Sess. 5 (1938). 

The FDA has informed you that it would not regard the 
deliberate, continued additions of a carcinogenic substance 
to food—even at a controlled level—as minor violations 
within the meaning of 21 U.S.C. § 336 (1976). This conclu- 
sion is compatible with the legislative history of the Delaney 
Clause expressing a clear congressional purpose to prevent 
the establishment of any tolerance level for a substance 
found to cause cancer when ingested by man or animals. Such 
violations would appear to be ones of “substance rather than 
form” for which enforcement “action is necessary to effect 
compliance.” S. Rep. No. 361, 74th Cong., lst Sess. 28-29 
(1935). Therefore, the proposed phasing out of nitrite use 
does not conform to the scope of enforcement discretion con- 
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templated by the Congress when it enacted the Food and 
Drug Act. The fact that Congress has expressly sanctioned 
and established standards for the exercise of enforcement 
discretion in section 336 should itself caution against a broad 
assertion of discretion in a situation not covered by that sec- 
tion. 

We do not at all question the authority of agencies gener- 
ally to establish guidelines for enforcement in certain cate- 
gories of cases. Such a formalized policy may have the pur- 
pose or effect of ensuring consistency while allocating scarce 
agency resources to the most serious types of violations. See, 
e.g., Redmond v. United States, 384 U.S. 264 (1966) (policy 
of declining to prosecute under statute prohibiting mailing 
of obscene matter where correspondence is between two pri- 
vate individuals); Petite v. United States, 361 U.S. 529 (1960) 
(policy of declining prosecution where there has been a State 
prosecution); United States v. Atlantic Richfield Co., 297 F. 
Supp. 1061, 1072-73 (S.D.N.Y. 1969); Discretionary Justice 
198-203 (antitrust merger guidelines); Civil Service Com- 
mission, Department of Justice, EEOC, Department of La- 
bor Uniform Guidelines on Employee Selection Procedures, 
43 Fed. Reg. 38,310-38,315 (1958) (statements of enforce- 
ment policy with respect to selection criteria that have dis- 
proportionate impact on minority hiring); ABA Standards, 
supra, § 3.9(b)(1i)-(ii1). The courts have expressly sanctioned 
formal and informal enforcement policies of this type de- 
signed by the FDA to weed out minor violations of the Food 
and Drug Act, relying on the minor violation provision in 21 
U.S.C. § 336 (1976), See, e.g., United States v. 484 Bags, More 
or Less, 423 F.2d 839, 841 (5th Cir. 1970); United States v. 
449 Cases, Etc., 212 F.2d 567, 572-73 (2d Cir. 1954). See also 
United States v. Goodman, 486 F.2d 847 (7th Cir. 1973).!5 


15 FDA has cited United States v. Goodman, 486 F.2d 847 (7th Cir. 1973), as 
support for phasing out nitrites. That was an action seeking to enjoin the ship- 
ment of chubs containing DDT in excess of 5 ppm., the amount established in 
interim FDA enforcement guidelines. DDT is a pesticide chemical for which 
the Administrator of EPA had banned almost all agricultural commodities af- 
fected by DDT effective December 31, 1972, after intensive study indicated that 
DDT may be carcinogenic. 486 F.2d at 854. EPA was authorized to establish 
tolerances for DDT, taking into account the need to ensure an adequate food 
supply, on one hand, and the carcinogenic or other harmful properties of DDT, 
on the other. EPA had not established a tolerance for DDT in fish because the 
amount derived from other sources was expected to decline as a result of the 
ban and because studies were still outstanding on its carcinogenic properties. 
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As in the case of the Uniform Guidelines on Employee Se- 
lection Procedures and the Merger Guidelines, a formalized 
policy may also serve to inform the public of the agency’s view 
of a statute that is vague and capable of broad application, 
thereby giving an element of certainty to interested parties 
in the private sector. K. David, Discretionary Justice, supra 
at 198-203; United States v. Ewig Bros. Co. Inc., 502 F.2d 
715, 724 (7th Cir. 1974), cert. denied, 420 U.S. 945 (1975). 

The proposed phasing out of nitrites through the with- 
holding of enforcement is of a different order. It would not 
be a mere formalization of FDA policy on the allocation of 
scarce enforcement resources, an identification of minor vi- 
olations, or an effort to give content or limits to a vague 
statute. The effect of the policy—indeed its purpose—would 
be to authorize the continued use of nitrites in certain prod- 
ucts under circumstances that would concededly constitute 
non-minor violations of the specific terms of the Food and 
Drug Act. 

The courts that have recognized that Executive Branch of- 
ficials must have some discretion in the enforcement of laws 
have recognized that there are legal limitations on the exer- 
cise of discretion that the officials are bound to follow. See, 
e.g., Dunlop v. Bachowski, 421 U.S. at 574; Joint Tribal 
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Id. at 854—55. In the absence of a tolerance, any amount of DDT on any agn- 
cultural commodity would, as a technical matter, adulterate the commodity 
for purposes of the Food and Drug Act. 21 U.S.C. §§ 342(a)(2)(B), 346a (1976). 
All fish and apparently all food, apparently contained some traces of DDT, and 
to enforce the Act literally would have been impossible. The court held that 
FDA had authority to abide by its interim enforcement guidelines for fish, cit- 
ing 21 U.S.C. § 336 (1976), the provision permitting the Secretary to excuse 
minor violations. 486 F.2d at 855. 

Goodman does not support the phasing out proposed. Nitrites are deliber- 
ately added to some foods, whereas residues of DDT were present in most foods 
at the time of Goodman notwithstanding a near-total ban against new addi- 
tions of the substance. Moreover, FDA’s establishment of a “tolerance” in en- 
forcement guidelines was consistent with the statutory scheme which permit- 
ted EPA to establish tolerances. 486 F.2d at 855. See also United States v. Emig 
Bros. Co. Inc., 502 F.2d 715, 720—21 (7th Cir. 1974), cert. denied, 420 U.S. 945 
(1975). No administrative agency has authority to establish tolerances for ni- 
trites if FDA concludes they have been found to cause cancer when ingested 
by man or animal, and the Food Additives Amendment, 21 U.S.C. § 348 (1976), 
unlike the Pesticide Chemical Amendment, 21 U.S.C. § 346a (1976), contains 
no authorization to consider beneficial effects of a substance in producing an 
adequate food supply. 
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Council of the Passamaquoddy Tribe v. Morton, 528 F.2d 370, 
379-80 (1st Cir. 1975); Nader v. Saxbe, 497 F.2d at 679-80 
n.19; Adams v. Richardson 480 F.2d at 1161-62. Congress 
has imposed just such limitations on FDA, prohibiting the 
approval of a substance absent a finding of “no harm,” the 
consideration of beneficial effects, and the establishment of 
a tolerance for a carcinogenic substance. Phasing out nitrites 
through the withholding of enforcement based on these con- 
siderations would therefore not constitute the exercise of dis- 
cretion, but a contravention of limitations Congress deliber- 
ately placed on administrative discretion. To decline to seek 
enforcement in the manner proposed would constitute an ab- 
dication of enforcement responsibilities. Dunlop v. Ba- 
chowshi, 421 U.S. at 574, Office Employees Local 11 v. NLRB, 
353 U.S. 313 (1957); Adams v. Richardson, 480 F.2d 1159 
(D.C. Cir. 1973); Nader v. Saxbe, 497 F.2d at 679-80. 

The public health considerations underlying the desire to 
permit the continued addition of nitrites and nitrates to cer- 
tain foods are clearly important. But the balancing of these 
competing health risks is a matter for the Congress in de- 
termining whether to amend the Food and Drug Act, not for 
the Secretary in administering the law. 

Secretary Flemming addressed this issue during his tes- 
timony before the House Committee in 1960 regarding the 
anticancer clause of the proposed Color Additive Amend- 
ment. At the Secretary’s request, a report by the National 
Cancer Institute was inserted in the record. The report in 
turn cited the conclusion of a report entitled “Problems in 
the Evaluation of Carcinogenic Hazard From Use of Food Ad- 
ditives” prepared by a subcommittee of the Food Protection 
Committee of the National Academy of Sciences—National 
Research Council: 


Because of the vagueness of present knowledge con- 
cerning quantitative aspects of the carcinogenic 
process, use of any amount of a carcinogen as a food 
additive probably is justified only if (1) values to the 
public are such that banning the use would consti- 
tute an important loss or hardship, and (2) there is 
no reasonably good noncarcinogenic alternative. 
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Secretary Flemming then stated: 


In connection with the statement just quoted from 
the Food Protection Committee report, I want to call 
attention to the fact that the two criteria recom- 
mended by the Committee are connected, not by an 
“or” but by an “and.” I am advised by Commissioner 
of Foods and Drugs George P. Larrick that he and 
his associates know of no situation in this country 
which meets both of these criteria. If and when such 
a situation does develop, we will present the facts to 
the Congress with a request for appropriate action. 
We believe such situations—if they occur at all—will 
be so few and far between that a decision to subject 
the public to the risk involved should be a joint de- 
cision on the part of both the legislative and execu- 
tive branches. 


Color Additives Hearing, at 60-61. Accordingly, if the Sec- 
retaries take the view that circumstances warrant, for an in- 
definite period of time, the addition of nitrites and nitrates 
to the foods in question because of a public interest in the 
continued availability of the foods and because of the absence 
of alternative, noncarcinogenic preservatives, the course to 
be taken, as contemplated when the statute was enacted in 
1960, would be to seek special legislation. 

Congress last year took just this approach with respect to 
saccharin, although not at the instance of FDA. The Sac- 
charin Study and Labeling Act, P.L. 95-203, 91 Stat. 1451 
(1977), postponed the effective date of a proposed Saccharin 
test under the Delaney Clause on the ground that there was 
an important public interest in its continued availability, at 
least for a period of further study, despite tests indicating it 
caused cancer in animals. See H.R. Rep. No. 658, 95th Cong., 
1st Sess. 8 (1977); S. Rep. No. 353, 95th Cong., 1st Sess. 5, 7 
(1977). The inflexibility of the Delaney Clause was a princi- 
pal issue in the Saccharin debate, H.R. Rep. No. 658, supra 
at 4—-5,7,36—37; S. Rep. No. 353, supra at 7; Hearing on the 
Banning of Saccharin before a Subcommittee of the Senate 
Committee on Human Resources, 95th Cong., 1st Sess. 7, 37, 
54, 95, 99-100, 129 (1977) [hereafter, cited as 1977 Senate 
Hearing]; Hearing on Moratorium on Saccharin Ban before 
a Subcommittee of the House Interstate and Foreign Com- 
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merce Committee, 95th Cong., 1st Sess. 64, 77, 82 (1977) 
[hereafter, cited as 1977 House Hearing], particularly be- 
cause, in that case, as with nitrites, there was not alterna- 
tive noncarcinogenic substance available. 1977 Senate Hear- 
ing, supra at 37, 127-29; 1977 House Hearing, supra at 
83-84. Accordingly, in section 2(a)(1) of the Saccharin Study 
and Labeling Act, Congress directed the Secretary of HEW 
to conduct a study of the current regulatory policy regarding 
substances found to induce cancer in animals, including a 
consideration of how the benefits of such substances could 
be weighed against their harmful effects. There was agree- 
ment that the Delaney Clause, as currently in effect, did not 
permit a weighing of benefits and risks, S. Rep. No. 353, 
supra at 4, 7; H.R. Rep. No. 658, supra at 5, 37, and Com- 
missioner Kennedy expressly eschewed the existence of any 
such authority, either under the Delaney Clause or the Food 
Additives Amendment generally, 1977 House Hearing, supra 
at 64, 69; 1977 Senate Hearing, supra at 132. 

There is, moreover, no suggestion in the legislative history 
of the Saccharin Study and Labeling Act that the Secretary 
would or could avoid the automatic impact of the Delaney 
Clause by withholding enforcement. Indeed, although the 
question of enforcement was never directly raised, '* the De- 
laney Clause was on a number of occasions said to require 
that food containing a carcinogen be removed from the mar- 
ket, H.R. Rep. No. 658, supra at 7, or to prohibit FDA from 
authorizing “further use of an additive based on a judgment 
that the benefits of continued use outweigh the risks in- 
volved,” id. at 5. See also id. at 17, 19, 36; S. Rep. No. 353, 
supra at 3, 5, 7. 


Conclusion 


The Secretaries of HEW and Agriculture have the discre- 
tion, upon making a finding that nitrites are carcinogenic, to 
adopt timetables and procedures to assure the orderly re- 
moval of that substance from commerce. It is our opinion that 
the Secretaries, however, do not have the authority to bal- 


16 There would have been no occasion to consider the issue, because the FDA’s 
notice of proposal to revoke the interim food additive regulation for saccharin 
indicated an intention to enforce the ban immediately following the effective 
date of the order. H.R. Rep. No. 658, 95th Cong., 1st Sess. 17, 44—45 (1977). 
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ance the benefits of nitrites against their potential harm and 
determine that their continued use will be permitted until 
such time as a feasible substitute is developed and put in 
place. Upon a determination by the Secretaries that an ad- 
ditive causes cancer in man or animals, the decision whether 
the statutory ban shall be postponed or eliminated is re- 
served to the Congress. 


JOHN M. HARMON 
Assistant Attorney General, 
Office of Legal Counsel. 
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ADMINISTRATIVE AUTHORITY TO CONSTRUE 
§ 404 OF THE FEDERAL WATER POLLUTION 
CONTROL ACT 


The Administrator of the Environmental Protection Agency rather than the 
Secretary of the Army has ultimate administrative authority to construe 
the jurisdictional term “navigable waters” under § 404 of the Federal Wa- 
ter Pollution Control Act, as amended, 33 U.S.C. § 1344. 


Similarly, the Administrator of the Environmental Protection Agency 
rather than the Secretary of the Army has ultimate administrative au- 
thority to construe § 404(f) of that Act, 33 U.S.C. § 1344(f). 


SEPTEMBER 5, 1979. 
THE SECRETARY OF THE ARMY. 

My DEAR Mr. SECRETARY: I am responding to your letter of 
March 29, 1979, requesting my opinion on two questions aris- 
ing under § 404 of the Federal Water Pollution Control Act, 
as amended, 33 U.S.C. § 1344. You asked whether the Act 
gives the ultimate administrative authority to determine the 
reach of the term “navigable waters” for purposes of § 404 to 
you, acting through the Chief of Engineers, or to the Ad- 
ministrator of the Environmental Protection Agency; and 
similarly you ask whether the Act gives the ultimate ad- 
ministrative authority to determine the meaning of § 404(f) 
to you or to the Administrator. Although no specific provi- 
sion in the Federal Water Pollution Control Act or specific 
statement in its legislative history speaks directly to your 
questions, I am convinced after careful consideration of the 
Act as a whole that the Congress intended to confer upon the 
administrator of the Environmental Protection Agency the 
final administrative authority to make those determina- 
tions. Before turning to the specific reasons for my conclu- 
sions, I believe that some background description is in order. 

The basic objective of the Act is “to restore and maintain 
the chemical, physical, and biological integrity of the Na- 
tion’s waters.” 33 U.S.C. § 1251(a). As one means of achiev- 
ing that objective, the Act makes the discharge of any pollu- 
tant unlawful except in accordance with standards 
promulgated or permits issued under the act. 33 U.S.C. § 
1311(a). Permits for the discharge of pollutants may be ob- 
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tained under §§ 402 and 404 of the Act, 33 U.S.C. §§ 1342, 
1344, if certain requirements are met. The administrator of 
the Environmental Protection Agency and the Secretary of 
the Army, acting through the Chief of Engineers, share re- 
sponsibility for issuance of those permits and enforcement of 
their terms. The Administrator issues permits for point 
source discharges under the National Pollutant Discharge 
Elimination System (NPDES) program established by § 402; 
the Secretary of the Army issues permits for the discharge 
of dredged or fill material under § 404.} 

During consideration of the legislative proposals that re- 
sulted in the Federal Water Pollution Control Act Amend- 
ments of 1972, the question whether the Secretary should 
play any role, through the Chief of Engineers, in issuing per- 
mits was hotly debated. The bill introduced in the Senate, S. 
2770, gave the Administrator the authority to issue permits 
and treated discharges of dredged or fill material no differ- 
ently from discharges of any other pollutant. During consid- 
eration of the bill both by the Senate Public Works Commit- 
tee” and on the Senate floor,? amendments were proposed to 
give the authority to issue permits for discharges of dredged 
or fill material to the Secretary of the Army. These amend- 
ments were offered in recognition of the Secretary’s tradi- 
tional responsibility under the Rivers and Harbors Appro- 
priations Act of 1899, 33 U.S.C. § 401 et seq., to protect 
navigation, including the responsibility to regulate dis- 
charges into the navigable waters of the United States. Con- 
cerned that the Secretary would have insufficient expertise 
to evaluate the environmental impact of a proposed dredge 


1 A point source is defined in the Act as “any discernible, confined and dis- 
crete conveyance, including but not limited to any pipe, ditch, channel, tunnel, 
conduit, well, discrete fissure, container, rolling stock, concentrated animal 
feeding operation, or vessel or other floating craft. .. .” 33 U.S.C. § 13862(14). 

Dredged and fill material are not defined in the Act, but are defined in reg- 
ulations promulgated by the Corps of Engineers: Dredged material is “mater- 
ial that is excavated or dredged from waters of the United States,” while fill 
material is “any material used for the primary purpose of replacing an aquatic 
area with dry land or of changing the bottom elevation of a water body.” 33 
CFR § 323.2 (k),(m). 

2 Senate Comm. on Public Works, 93rd Cong., 1st Sess., A Legislative His- 
tory of the Water Pollution Control Act Amendments of 1972 (1973), at 1509 
(hereafter “Legislative History”). 

3 Id. at 1386. 
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or fill operation, Senator Muskie, the author of S.2770, op- 
posed those amendments.‘ He proposed instead that the Sec- 
retary certify the need for any permit for discharge of dredged 
material to the Administrator, who would retain permit is- 
suing authority. The Senate adopted Senator Muskie’s pro- 
posal.® 

The House of Representatives bill, H.R. 11896, on the other 
hand, gave the Secretary complete responsibility over issu- 
ing permits for the discharge of dredged or fill material. Al- 
though the House bill required the Secretary to consult with 
the EPA on the environmental aspects of permit applica- 
tions, the Secretary had the authority to make the final de- 
cision on permit issuance.® 

The Conference Committee substitute, passed by the Con- 
gress as § 404 of the Federal Water Pollution Control Act 
Amendments of 1972, represented a compromise between 
the Senate and House positions. It established a separate 
permit procedure for discharges of dredged or fill material to 
be administered by the Secretary, acting through the Chief 
of Engineers. The Administrator, however, retained sub- 
stantial responsibility over administration and enforcement 
of § 404. The EPA responsibilities were perhaps best sum- 
marized by Senator Muskie during the Senate’s considera- 
tion of the Conference Report: 


First, the Administrator has both responsibility 
and authority for failure to obtain a Section 404 per- 
mit or comply with the condition thereon. Section 309 
authority is available because discharge of the “pol- 
lutant” dredge spoil without a permit or in violation 
of a permit would violate Section 301(a). 


Second, the Environmental Protection Agency 
must determine whether or not a site to be used for 
the disposal of dredged spoil is acceptable when 
judged against the criteria established for fresh and 
ocean waters similar to that which is required under 
Section 403. 


4 Id. at 1387-88. 
5 Id. at 1393. 
6 Id. at 816. 
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Third, prior to the issuance of any permit to dis- 
pose of spoil, the Administrator must determine that 
the material to be disposed of will not adversely af- 
fect municipal water supplies, shellfish beds and 
fishery areas (including spawning and breeding ar- 
eas), wildlife or recreational] areas in the specified 
site. Should the Administrator so determine, no per- 
mit may issue.’ 


Subsequent amendment of § 404 by the Clean Water Act 
of 1977, 91 Stat. 1566, altered the relationship between the 
Secretary and the Administrator in only limited fashion. The 
amendments gave the Administrator authority comparable 
to the authority conferred on him by the § 402 NPDES pro- 
gram to approve and to monitor State programs for the dis- 
charge of dredged or fill material. 33 U.S.C. § 1344(g)-(1). New 
subsection (s) gave the Secretary of the Army explicit au- 
thority under the Act to take action to enforce those § 404 
permits which he had issued. New subsection (n) cautioned 
that the amendments should not be considered to detract 
from the Administrator’s enforcement authority under § 309 
of the Act, 33 U.S.C. § 1319.”8 

With that background, I turn to your specific questions. 
First, you asked whether the Secretary or the Administra- 
tor has the authority under § 404 to resolve administrative 
disputes over interpretation of the jurisdictional term “nav- 
igable waters.” That question is an important one, since the 
authority to construe that term amounts to the authority to 
determine the scope of the § 404 permit program. 

The term “navigable waters,” moreover, is a linchpin of the 
Act in other respects. It is critical not only to the coverage of 
§ 404, but also to the coverage of the other pollution control 
mechanisms established under the Act, including the § 402 


7 Id. at 177. This statement, which is often quoted in explanation of the rel- 
ative responsibilities of the Corps and EPA under § 404, is included in the Con- 
gressional Record as a supplement to Senator Muskie’s oral remarks. 

* Section 309 empowers the Administrator to order compliance with the con- 
ditions or limitations of permits issued under § 402 and State permits issued 
under § 404, and to seek civil and criminal penalties with respect to such per- 
mits. Importantly, as the above-quoted history of § 404 indicates, the section 
also gives the Administrator the authority to bring enforcement actions to stop 
discharges without a required permit, since such discharges violate the basic 
prohibition set out in § 301 of the Act. 33 U.S.C. § 1319. 


43 Op. A.G. The Secretary of the Army 201 


permit program for point source discharges,” the regulation 
of discharges of oil and hazardous substances in § 311, 33 
U.S.C. § 1321, and the regulation of discharges of vessel 
sewage in § 312, 33 U.S.C. § 1322. Its definition is not spe- 
cific to § 404, but is included among the Act’s general provi- 
sions.!° It is, therefore, logical to conclude that Congress in- 
tended that there be only a single judgment as to 
whether—and to what extent—any particular water body 
comes within the jurisdictional reach of the Federal Gov- 
ernment’s pollution control authority. We find no support ei- 
ther in the statute or its legislative history for a conclusion 
that a water body would have one set of boundaries for pur- 
poses of dredged and fill permits under § 404 and a different 
set for purposes of the other pollution control measures in 
the Act. On this point I believe there can be no serious dis- 
agreement. Rather, understanding that “navigable waters” 
can have only one interpretation under the Act, the question 
is whether Congress intended ultimately for the Adminis- 
trator or the Secretary to describe its parameters. 

The question is explicitly resolved neither in § 404 itself 
nor in its legislative history. My conclusion that the Act 
leaves this authority in the hands of the Administrator thus 
necessarily draws upon the structure of the Act as a whole. 
First, it is the Administrator who has the overall responsi- 
bility for administering the Act’s provisions, except as oth- 
erwise expressly provided. § 101(d), 33 U.S.C. § 1251(d). It 
is the Administrator as well who interprets the term “navi- 
gable waters” in carrying out pollution control responsibili- 
ties under sections of the Act apart from § 404. 

Additionally, while the Act charges the Secretary with the 
duty of issuing and assuring compliance with the terms of § 
404 permits, it does not expressly charge him with respon- 
sibility for deciding when a discharge of dredged or fill ma- 
terial into the navigable waters takes place so that the § 404 
permit requirement is brought into play. Enforcement au- 


® The Act, as stated above, contains a general prohibition against the “dis- 
charge of any pollutant” except in compliance with particular standards and 
permit procedures. § 301(a), 33 U.S.C. § 1311(a). The definition of the phrase 
“discharge of pollutants” includes a discharge from a point source into “navi- 
gable waters.” § 502(12), 33 U.S.C. § 1362(12). 

10 “Navigable waters” is defined under the Act as meaning “the waters of the 
United States, including the territorial seas.” § 502(7), 33 U.S.C. § 1362(7). 


202 Federal Water Pollution Control Act 


thority over permitless discharges of dredged and fill mate- 
rial is charged, moreover, to the Administrator.1! 

Finally, any argument in favor of the Secretary's authority 
to interpret the reach of the term “navigable waters” for the 
purposes of § 404 is substantially undercut by the fact that 
he shares his duties under the section with the Administra- 
tor. As outlined above, § 404 authorizes the Administrator to 
develop guidelines with respect to selection of disposal sites, 
to approve and oversee State programs for the discharge of 
dredged or fill material, and to veto on environmental 
grounds any permit the Secretary proposes to issue. 

I, therefore conclude that the structure and intent of the 
Act support an interpretation of § 404 that gives the Ad- 
ministrator the final administrative responsibility for con- 
struing the term “navigable waters.” 

Your second question is whether the Secretary or the Ad- 
ministrator has the final authority to construe § 404(f) of the 
Act. 33 U.S.C. § 1344(f). That subsection exempts certain ac- 
tivities from regulation under §§ 404, 301(a), and 402. The 
Corps of Engineers has argued that the responsibility for in- 
terpretation of the subsection insofar as it relates to the is- 
suance of the Corps’ § 404 permits is vested in the Secretary. 
For reasons similar to those discussed in connection with 
your first question, I disagree. It is the Administrator who 
has general administrative responsibility under the Act, 33 
U.S.C. § 1251(d), and who has general authority to prescribe 
regulations, 33 U.S.C. § 13861(a). In reviewing the statute and 
its legislative history, I find no indication that Congress in- 
tended that the Secretary have final authority to construe 
that subsection for purposes of his § 404 program. Absent 
such an indication, I believe that the Act would be strained 
by a construction allowing the Secretary to give a different 
content to § 404(f) than the Administrator gives that sub- 
section as it relates to pollution control provisions apart from 
§ 404. I therefore conclude that final authority under the Act 
to construe § 404(f) is also vested in the Administrator. 


Sincerely, 
BENJAMIN R. CIVILETTI. 


11 33 U.S.C. §§ 1311, 1344(n). The Secretary does have enforcement author- 
ity with respect to permitless discharges into navigable waters under the 
Rivers and Harbors Appropriations Act of 1899, 33 U.S.C. §§ 407, 413. Navi- 
gable waters for purposes of that Act have a more restrictive meaning, how- 
ever, than navigable waters under the Federal Water Pollution Control Act. 
E.g., National Resources Defense Council v. Callaway, 392 F. Supp. 685 (D.D.C. 
1975). 


IMPOSITION OF AGRICULTURAL EXPORT 
CONTROLS UNDER § 5 OF THE EXPORT 
ADMINISTRATION ACT OF 1979 


Export of agricultural commodities can be restrained under the national se- 
curity controls of § 5 of the Export Administration Act of 1979 only if the 
exports in question constitute “a significant contribution to the military 
potential” of the importing country. 


Whether grain exports will contribute significantly to the military poten- 
tial of the Soviet Union is a question of fact for the President to deter- 
mine. 


JANUARY 17, 1980. 
THE COUNSEL TO THE PRESIDENT. 

My Dear Sir: I am responding to your memorandum of 
January 14, 1980, regarding the availability of § 5 of the Ex- 
port Administration Act of 1979, 50 U.S.C. App. § 2404, asa 
basis for the imposition of agricultural export controls on ex- 
ports to the Soviet Union. I agree that there is sufficient fac- 
tual basis to conclude that the invasion of Afghanistan by 
the Soviet Union threatens the security of neighboring coun- 
tries, including Pakistan, and therefore threatens our secu- 
rity as defined by § 3(2)(A) of the Act, 50 U.S.C. App. § 
2404(2)(A). I also agree that § 7(g)(1) of the 1979 Act con- 
templates that under appropriate circumstances the export 
of agricultural commodities can be restrained under the na- 
tional security controls of § 5. See 50 U.S.C. App. § 2406(g)(1). 

The remaining question is whether exports of grain in the 
amounts involved here constitute “a significant contribution 
to the military potential” of the Soviet Union as required by 
§ 3(2)(A) of the 1979 Act. The quoted language first appeared 
in the Export Administration Act in 1962. Between 1949, 
when the Export Administration Act was first adopted, and 
1962, the President had been empowered to impose national 
security controls over exports based upon a standard of “nec- 
essary vigilance over exports from the standpoint of their sig- 
nificance to the national security.” Act of Feb. 26, 1949, § 2.1 


1 T note that the 1949 Act, as has every amendment to it since, singled out 
agricultural commodities for special consideration with regard to export con- 
trols. The 1979 Act reemphasizes that historic concern, setting forth in § 3(11) 
a policy “to minimize restrictions on the export of agricultural commodities and 
products.” 
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In 1962, the 1949 Act was amended to limit the use by the 
President of national security controls. The “national secu- 
rity” ground was reformulated to authorize export controls 
“if the President shall determine that such export makes a 
significant contribution to the military or economic potential 
of” (emphasis added) a nation to be subjected to restrictions. 
This amendment clearly expressed a congressional determi- 
nation that the contribution made by any embargoed goods 
be both significant and related to either the military or eco- 
nomic sectors of the foreign country involved. 

In 1969, Congress further restricted the “national secu- 
rity” power over exports by removing, over the objection of 
spokesmen for the Nixon Administration, the phrase “or eco- 
nomic” from the language of what is now § 3(2)(A). This 
amendment was proposed in a bill cosponsored by then Sen- 
ator Mondale in order to restrict the President’s power over 
exports. 

The legislative history and evolution of the President’s 
power to control exports in the name of “national security” 
is instructive with regard to interpretation of the critical lan- 
guage in § 3(2)(A) in two regards. First, the goods to be em- 
bargoed must make a significant—as opposed to a minimal 
or marginal—contribution to military potential. The struc- 
ture of the 1979 Act and its legislative history suggest that 
this significance may be based on either the volume or the 
nature of any particular proposed export. Second, this “sig- 
nificant contribution” must have an articulable factual nexus 
to “military potential.” 

Your memorandum of January 14, without stating a basis 
for its conclusion, assumes the basic factual predicate to in- 
vocation of § 5. 

At the time I wrote my memorandum of January 10," none 
of the agencies with access to the relevant information had 
come forward with facts that would establish a nexus be- 
tween the grain embargo and the military potential of the 
Soviet Union as required under § 3(2)(A). You now advise 


“ NOTE: In a memorandum dated January 10, 1980, the Attorney General 
recommended to the President that he rely only upon § 6 of the 1979 Export 
Administration Act, and not upon § 5, in connection with his imposition of agri- 
cultural export controls. Section 6 authorizes export controls “to the extent nec- 
essary to further significantly the foreign policy of the United States or to ful- 
fill its declared international obligations.” 50 U.S.C. App. § 2405(a)(1). Ed. 
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that the Deputy Secretary of Defense has concluded on the 
basis of intelligence reports and historical experience: (1) 
That the denial of grain in the amounts involved here will 
significantly undermine public support among the Soviet 
populace for the Afghanistan invasion; and (2) that this de- 
terioration of public support will undercut the resolve of the 
Soviet leadership to continue the occupation of Afghanistan. 
On this ground the Deputy Secretary of Defense has deter- 
mined that these grain shipments make a significant con- 
tribution to the willingness and ability of the Soviet leader- 
ship to continue military operations in Afghanistan, and this 
resolve on the part of the Soviet leadership is an essential 
component of the “military potential” of the Soviet Union. 

The reason you advance in your January 14 memorandum 
for invoking § 5 as well as § 6 “when the action is clearly sup- 
portable under § 6 alone,” is your judgment that the reliance 
on national security grounds will decrease the chances of a 
significant effort to organize a two-house veto as the statute 
provides in the case of § 6 actions. But there will be a report 
under § 6 in any event. And if there are to be hearings and 
if a resolution of disapproval is to be introduced, as we sus- 
pect will happen in any event, the procedural vehicle will be 
available. I also understand that it is your judgment, as well 
the general consensus of the other involved agencies, that 
such a resolution of disapproval will fail regardless of 
whether we rely on § 6 alone or on both §§ 5 and 6. There- 
fore it is difficult for me to understand what strategic ad- 
vantage is to be gained by including § 5. 

I understand that you have put forward a second argu- 
ment, which is not included in your January 14 memoran- 
dum, to the effect that President Carter said in the 1976 cam- 
paign that we would cut off grain sales to the Soviet Union 
only when national security required. But it seems rather 
clear from the series of campaign statements that the Pres- 
ident in 1976 was not talking in the technical language of 
the Export Administration Act. He clearly served notice at 
that time that armed aggression by the Soviet Union which 
threatened our allies would constitute the kind of extreme 
circumstances in which it might be necessary to cut off the 
export of grain as well as other goods and materials to the 
Soviet Union. Whether the particular action would be taken 
under § 5 or § 6 of the Export Administration Act was not 
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the issue. The President’s action of blocking exports in this 
case 1s consistent with his 1976 statements. 

In sum, the question whether the grain exports at issue 
here contribute significantly to the military potential of the 
Soviet Union is a question of fact. That question is for the 
determination of the President, and if he makes such a de- 
termination on the facts of this case he is authorized to in- 
voke § 5. However, it is my view that the wiser course is to 
proceed in the basis of § 6 alone. I believe that the contro- 
versy and debate that will be generated in the Congress over 
the President’s invocation of the limited national security au- 
thority provided under the Export Administration Act will 
unnecessarily cloud the real issue, which is the decision to 
cut off these grain shipments to the Soviet Union. 


Sincerely, 
BENJAMIN R. CIVILETTI. 


THE PRESIDENT’S AUTHORITY TO REGULATE 
EXTENSIONS OF CREDIT UNDER THE CREDIT 
CONTROL ACT 


Under the Credit Control Act, the President is authorized to regulate and 
control extensions of credit whenever he determines that such action is 
necessary for the purpose of preventing or controlling inflation generated 
by the extension of credit in an excessive volume. 


Proposed executive order announcing the President’s determination, and 
proposed implementing regulations of the Board of Governors of the Fed- 
eral Reserve System imposing controls on certain kinds of consumer 
credit, on money market funds, and on managed liabilities, are within the 
authority granted the President and the Board under the Credit Control 
Act. 


MARCH 13, 1980. 
THE SECRETARY OF THE TREASURY. 

My DEaR Mr. SECRETARY: I am responding to your March 
13, 1980 request for my opinion concerning a recommenda- 
tion by the President’s economic advisers that the President, 
by Executive Order, authorize the Board of Governors of the 
Federal Reserve System to regulate and control certain ex- 
tensions of credit under the Credit Control Act, 12 U.S.C. § 
1901 et seg. You have forwarded to me, for my information, 
copies of an Executive Order proposed by the President’s ad- 
visers and of regulations proposed by the Board to effect cer- 
tain credit controls that the Chairman of the Board of Gov- 
ernors has informed you the Board will consider issuing if 
the Order is executed. You have asked me whether the rec- 
ommended Order would constitute a proper exercise of the 
President’s authority under the Act, and, if the President is- 
sues the Order, whether the proposed credit control mea- 
sures transmitted to you by the Chairman would be within 
the Board’s authority under the Act. 

Under 12 U.S.C. § 1904, the President may authorize the 
Board “to regulate and control any or all extensions of credit” 
whenever he: 


determines that such action is necessary or ap- 
propriate for the purpose of preventing or con- 
trolling inflation generated by the extension of 
credit in an excessive volume,.... 
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The proposed Executive Order would announce such a de- 
termination by the President, would authorize the Board 
both to regulate or control three types of extensions of credit 
and to prescribe appropriate requirements as to the keeping 
of records with respect to all forms of credit, and would or- 
der that such authorizations remain effective for an indefi- 
nite period and until revoked by the President. Each of these 
measures, as explained below, constitutes a proper exercise 
of the President’s authority under the Act. 

Although the Act includes no particular requirements for 
the form of the President’s determination under § 1904, the 
incorporation of his determination in an Executive Order 
that specifies the Board’s consequent authorities is entirely 
appropriate. Further, the President is empowered by the Act, 
§§ 1904, 1905, to determine what types of extensions of credit 
are appropriately subject to the Board’s regulation and to au- 
thorize the Board to implement any or all of the regulatory 
measures specified in § 1905. This is evident from both the 
language of §§ 1904 and 1905, and from the legislative his- 
tory of the Act,! which amply reflect Congress’ intent to give 
the President the most flexible authority possible in mount- 
ing, through the control of credit, an appropriate attack on 
inflation. 

Finally, § 1905 provides that the Board’s authority to im- 
plement credit controls shall exist “for such period of time as 
[the President] may determine.” This authorizes the Presi- 
dent to specify the duration, whether definite or indefinite, 
of any control authority, which he would be doing if he issues 
the Order as drafted, see § 1-106. 


1 See H. Rep. No. 755, 91st Cong., lst Sess. 11 (1969); H. Rep. No. 769, 91st 
Cong., Ist Sess. 11 (1969); 115 Cong. Rec. 39649-697, 40239-244, passim 
(1969), especially at 39660 [remarks of Rep. Sisk]; 39669, 40241 (remarks of 
Rep. Patman]; 39676 [remarks of Rep. Barrett]; 39683 [remarks of Rep. Ot- 
tinger]; 39684 [remarks of Rep. Matsunaga]; 39673, 39674, 40240, 40242 [re- 
marks of Rep. Sullivan]. 

* Despite the flexibility of the authority vested both in the President and the 
Board of Governors of the Federal Reserve System, the Act does not transgress 
the constitutional prohibition against excessive delegations of legislative 
power. The determination required of the President, that action “is necessary 
or appropriate for the purpose of preventing or controlling inflation generated 
by the extension of credit in excessive volume,” 12 U.S.C. § 1904, provides an 
adequate standard against which the terms of the President’s authorization 
and the Board’s subsequent actions may be assessed. See AFL-CIO v. Kahn, 
618 F.2d 784, 793 n. 51 (D.C. Cir. 1979) [en banc], cert. denied, 99 S. Ct. 3107 
(1979); Amalgamated Meat Cutters and Butcher Workmen v. Connally, 337 F. 
Supp. 737, 744-763 (D.D.C. 1971) [three-judge court]. 
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The Chairman of the Board has informed you that, if the 
President executes the Order, the Board will consider issu- 
ing three regulations to effect certain credit controls. These 
credit controls would be within the authority granted by the 
Order. They would specifically address the following kinds 
of extensions of credit—consumer credit, activities of “money 
market funds” and similar entities, and the managed liabil- 
ities of commercial banks that are not members of the Fed- 
eral Reserve System—the regulation of which is authorized 
by the Order. Further, because the Order does not limit the 
kinds of controls that may be imposed on these extensions of 
credit, the controls would be within the Board’s authority if 
they are anywhere authorized among the controls listed in 
12 U.S.C. § 1905. I conclude, as explained below, that each 
of the proposed controls is among the measures authorized 
by that section. 

The consumer credit regulation would require that certain 
creditors extending certain kinds of consumer credit main- 
tain a special non-interest bearing deposit with the Federal 
Reserve equal to a specified percentage of the amount by 
which certain types of the creditor’s outstanding consumer 
credit would exceed a designated base. This control is de- 
signed to discourage the expansion of consumer credit. It is 
expressly authorized by § 1905(10), which permits the Board 
to prescribe “maximum ratios, applicable to any class of... 
creditors ... of loans, of one or more types or of all types... 
(B) to assets of one or more types or of all types.” In this case, 
the Board would be establishing maximum ratios between 
consumer credit loans extended in excess of the designated 
base and both the amount of assets available to covered cred- 
itors to support such loans, and the amount of assets to be 
deposited with the Federal Reserve. Such a requirement 
would also limit the circumstances in which credit in excess 
of the designated base could be extended, and would be 
within the Board’s authority under § 1905(11) to “prohibit or 
limit any extensions of credit under any circumstances the 
Board deems appropriate.” 

The money market fund regulation would require such 
funds and similar entities to maintain a special non-interest 
bearing deposit with the Federal Reserve equal to a speci- 
fied percentage of the amount by which the extensions of 
credit by them exceed their outstanding extensions of credit 
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on a specified date. The covered entities typically act as fi- 
nancial intermediaries, accepting funds from investors for 
the purchase of “money market instruments,” i.e., various in- 
struments of indebtedness with short-term maturities that 
are issued by governmental units, corporations, or individu- 
als. The intent of the regulation is to curb inflation by curb- 
ing the volume of credit available through money market 
funds and similar entities. Like the control to be imposed on 
certain extensions of consumer credit, the requirement that 
money market funds maintain special non-interest bearing 
deposits would be authorized by § 1905(10), because it would 
establish a maximum ratio between these funds’ net exten- 
sions of credit and both their net increases in assets avail- 
able for such extensions of credit and their assets to be de- 
posited with the Federal Reserve. Such a requirement would 
also limit the circumstances in which money market funds 
may make further extensions of credit and is authorized by 
§ 1905(11). 

The managed liabilities regulation contemplates a re- 
quirement that commercial banks that are not members of 
the Federal Reserve System maintain a non-interest bear- 
ing special deposit with the Federal Reserve equal to a spec- 
ified percentage of the amount by which the total of certain 
managed liabilities of the covered banks exceeds a base 
amount of such liabilities outstanding. The covered liabili- 
ties would include extensions of credit to the covered banks 
that such banks typically use to support the credit they them- 
selves extend. The intent of the contemplated requirement 
is to discourage the expansion of credit by the covered insti- 
tutions. It is authorized by § 1905(10), which permits the 
board to “prescribe maximum ratios, applicable to any class 
of ... borrowers ... of loans, of one or more types or of all 
types .. . (B) to assets of one or more types or of all types.” 
In this case, the Board would prescribe a maximum ratio be- 
tween certain credit that can be extended to a bank and both 
its increase in assets available to support extensions of bank 
credit and its assets to be deposited with the Federal Re- 
serve. The proposed control would also limit the circum- 
stances under which credit would be extended to covered 
banks, and is thus within the authority of § 1905(11). 

You will note that, in determining whether the proposed 
control measures would be within the Board’s authority un- 
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der the Act, I have relied exclusively on the language of the 
Act and on the anti-inflationary intent of the measures. Be- 
cause the legislative history of the Act does not elaborate on 
the scope of the control provisions of § 1905 and does not sug- 
gest that Congress’ intent is in any way inconsistent with 
the Act’s plain meaning, we conclude control measures that 
are covered by the plain meaning of the statute and that re- 
late to its purpose are authorized. Each of the proposed mea- 
sures meets these standards. 

In sum, the Executive Order, if executed, will be a proper 
exercise of the President’s statutory authority and, if the 
President issues the Order, the proposed credit control mea- 
sures will be within the Board’s authority under the Act. 


Sincerely, 
BENJAMIN R. CIVILETTI. 


AUTHORITY OF THE UNITED STATES OLYMPIC 
COMMITTEE TO SEND AMERICAN TEAMS TO THE 
1980 SUMMER OLYMPICS 


The Amateur Sports Act of 1978, 36 U.S.C. § 371 et seg., does not compel 
the United States Olympic Committee to send American teams to any 
Olympics. 


The United States Olympic Committee may withdraw its delegation at any 
time before final entries are made. 


The Amateur Sports Act of 1978, 36 U.S.C. § 371 et seqg., does not create any 
substantive right in an individual athlete to participate in a particular 
Olympic. 


APRIL 10, 1980. 
THE PRESIDENT. 

My DEAR MR. PRESIDENT: You have requested my opinion 
on the question whether the United States Olympic Com- 
mittee (USOC) has a legal duty, under the Amateur Sports 
Act of 1978, 36 U.S.C. § 371 et seq., to send a team of Amer- 
ican athletes to the Summer Olympic Games in Moscow. For 
reasons stated below, it is my opinion that no tenable argu- 
ment can be made that the USOC is required to send an 
American team to the Moscow Games. To the contrary, I be- 
lieve that the Amateur Sports Act gives the USOC discretion 
not to send a team to any particular Olympic Games, in- 
cluding the Moscow Games. 

There would appear to be only two conceivable bases for 
an argument that the USOC is legally bound to send an 
American team to the Moscow Games.! One argument might 
be that the Amateur Sports Act of 1978 grants no discretion 
to the USOC to refuse to send an American team to any par- 
ticular Olympic Games no matter what the circumstances 
might be. Another argument would be that the Amateur 
Sports Act of 1978 creates in individual athletes a substan- 
tive legal right to compete in any particular Olympic Games 
if they otherwise qualify to compete on the basis of their per- 


1 We do not believe that Section 202(a)5) of the Amateur Sports Act of 1978, 
36 U.S.C. § 392(aX5), to which Counsel to the President Lloyd Cutler’s letter 
of April 9, 1980 refers, is relevant. The Olympic Games are not conducted un- 
der the auspices of the national governing bodies and need not meet the re- 
quirements of § 202(b), 39 U.S.C. § 392(b). 
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formance in competition with other athletes for berths on our 
Olympic team. I will address each of these arguments in turn. 

The Amateur Sports Act of 1978 recognized and estab- 
lished the USOC as a federally chartered corporation, inter 
alia, to “exercise exclusive jurisdiction . . . over all matters 
pertaining to the participation of the United States in the 
Olympic Games....” § 104(3), 36 U.S.C. § 374(3).2 The cre- 
ation of the USOC as a corporation rather than a govern- 
ment agency is, I believe, important to an understanding of 
its powers regarding the participation of an American team 
in any particular Olympic Games. Although the USOC does 
not have all the powers normally associated with a private 
corporation, such as the power to issue capital stock,’ its cre- 
ation as a corporation having most of the powers associated 
with private corporations suggest quite strongly a congres- 
sional intent to vest in it wide discretion to take any action 
not specifically precluded by the Amateur Sports Act of 1978. 

No provision of the Amateur Sports Act of 1978 expressly 
precludes the USOC’s making a decision not to participate 
in any particular Olympic Games. Nor does any provision of 
that Act, by implication, preclude the USOC’s making such 
a decision. Indeed, I believe that the 1978 Act should be read 
to assume congressional awareness that under the rules of 
the International Olympic Committee (IOC), national 
Olympic committees established by countries to represent 
them on the IOC could decide not to participate in any par- 
ticular Olympic Games. For example, in 1976 numerous 
African nations through their respective Olympic bodies de- 
clined to send to or withdrew teams from the Summer Games 
in Montreal. Congress may be charged, I believe, with en- 
acting the 1978 Act with that recent history in mind. In ad- 
dition, there is no sanction if a delegation withdraws before 
“final entries” have been made.‘ Moreover, the current IOC 
bylaws state that national Olympic committees such as the 
USOC — 


2 Under § 105(a\(3), 36 U.S.C. § 375(a\(3), the USOC is empowered to “orga- 
nize, finance, and control the representation of the United States in the com- 
petitions and events of the Olympic Games... .” 

3 36 U.S.C. § 278. 

4 Rule 25 of the Rules of the International Olympic Committee (1979) (IOC 
Rule). Although “final entries” is not defined, it appears to refer to the entry 
form containing the names and numbers of competitors which must be sub- 
mitted to the Organizing Committee of the Olympic Games no later than ten 
days before the relevant Olympic competitions begin. IOC Rule 36, § 4; Bylaw 
V,4918 to IOC Rule 24. 
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shall organize and supervise their country’s repre- 
sentation at the Olympic Games. Representation 
covers the decision to participate... .“° 


Given that § 105(a)(2) of the Amateur Sports Act of 1978, 
36 U.S.C. § 375(a)(2), establishes the power of the USOC to 
“represent the United States as its national Olympic com- 
mittee in relations with the International Olympic Commit- 
tee,” I believe that Congress intended in enacting that Act 
that the USOC would be empowered to decide not to partic- 
ipate in any particular Olympic Games. 

Under my analysis above, I believe the argument that the 
1978 Act created substantive legal rights in individual ath- 
letes to participate in any particular Olympic Games may be 
disposed of summarily. Under § 114 of the Act, 36 U.S.C. § 
382(b), the USOC “shall establish and maintain provisions 
for the swift and equitable resolution of disputes involving 
any of its members and relating to the opportunity of an am- 
ateur athlete... to participate in the Olympic Games... .” 
(Emphasis added.) Although it might be argued that Art. IX, 
§ 1 of the USOC Constitution,® read literally, suggests the 
existence of a right of individual athletes to participate in 
particular Olympic Games “if selected,” the language of § 114 
and its legislative history contradict the suggestion that this 
“right” was to be viewed as a substantive restriction on the 
USOC’s power to make the participation decision. Thus, 
while the report issued by the Senate committee recognized 
a “right to take part in the Olympic Games,” the context in 
which that “right” was described demonstrates that Con- 
gress’ concern in § 114 was to prevent athletes from being 
“used as pawns by one organization to gain advantage over 


5 Bylaw V, 4 7 to ICO Rule 24. 

6 No member of the USOC may deny or threaten to deny any amateur ath- 
lete the opportunity to compete in the Olympic Games, the Pan-American 
Games, a world championship competition, or other such protected competi- 
tion as defined in Article 1, Section 2(g); nor may any member, subsequent to 
such competition, censure, or otherwise penalize, (a) any such athlete who par- 
ticipates in such competition, or (b) any organization which the athlete repre- 
sents. The USOC shall, by all lawful means, at its disposal, protect the right 
of an amateur athlete to participate if selected (or attempt to qualify for se- 
lection to participate) as an athlete representing the United States in any of 
the aforesaid competitions. 
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another.” S. Rep. No. 770, 95th Cong., 2d Sess. 6 (1978).’ See 
also H.R. Rep No. 1627, 95th Cong., 2d Sess. 15 (1978). 

In view of the historical understanding and practice re- 
garding the power of national Olympic committees to make 
participation decisions and given no provision of the Ama- 
teur Sports Act of 1978 expressly or implicitly qualified that 
understanding, I do not believe that a tenable argument can 
be made that the USOC is required by law to send an Amer- 
ican team to the Moscow Games. In reaching this conclusion, 
I do not mean to suggest that Congress could not, by statute, 
accomplish that end or otherwise dictate the course the 
USOC is to follow in this matter. I merely conclude that in 
enacting the 1978 Act, Congress implicitly recognized the 
preexisting understanding that the USOC, as our country’s 
national Olympic committee, would have the power to make 
a decision whether to participate in particular Olympic 
Games. 


Sincerely, 
BENJAMIN R. CIVILETTI. 


7 Even if § 114 were viewed as granting a substantive right to “selected” ath- 
letes to participate in any particular Olympic Games, the legislative history of 
that provision indicates that the right conferred would be limited to protection 
from “an arbitrary rule which, in its application, restricts, for no real purpose, 
an athlete’s opportunity to compete.” S. Rep. No. 770, at 6. 


LITIGATION RESPONSIBILITY OF THE 
ATTORNEY GENERAL IN CASES IN THE 
INTERNATIONAL COURT OF JUSTICE 


Under 28 U.S.C. §§ 516 and 519, the conduct and supervision of litigation 
in which the United States is a party is reserved to the Attorney General, 
except as otherwise authorized by law; under 5 U.S.C. § 3106, other agen- 
cies shall not conduct litigation, but shall refer the matter to the Depart- 
ment of Justice. 


The Attorney General’s authority and responsibility to conduct litigation 
extends to litigation in foreign and international tribunals, including lit- 
igation affecting foreign relations of the United States, and litigated pro- 
ceedings before the International Court of Justice are thus within his su- 
pervisory power. 


APRIL 21, 1980. 
THE LEGAL ADVISER OF THE DEPARTMENT OF STATE. 

My Dear Sir: I have your letter of March 7, 1980, con- 
cerning representation of the United States in the Interna- 
tional Court of Justice. The letter and attached memoran- 
dum raise the question of the applicability of the litigation 
responsibility of the Attorney General to cases in the Inter- 
national Court of Justice. 

Two provisions, 28 U.S.C. §§ 516 and 519, reserve to the 
Attorney General “the conduct of litigation in which the 
United States ...is a party.” A third, 5 U.S.C. § 3106, states 
the obverse of the same proposition—that other agencies 
shall not conduct litigation in which the United States is 
party but shall refer the matter to the Department of Jus- 
tice. All three allow for exceptions “as otherwise authorized 
by law.” 

It seems plain that bringing a contentious or litigated pro- 
ceeding before the International Court of Justice, as was 
done in United States v. Iran, is the conduct of litigation in 
which the United States is a party. In any case concerning 
the interpretation of a statute, the starting point must be the 
language of the statute itself. Lewis v. United States, 48 
U.S.L.W. 4205, 4207 (U.S. Feb. 27, 1980). You suggest, how- 
ever, that this principle ought not conclude the matter, and 
we therefore turn to the reason that you offer. 
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Your memorandum analyzes the legislative history of the 
pertinent statutes and concludes that 28 U.S.C. § 516 is not 
applicable here. You point out that the 1966 codification was 
not intended to change the law. S. Rep. No. 1380, 89th Cong. 
2d Sess. 20-21 (1966).! Nevertheless, the analysis concern- 
ing § 516 of Title 28, states, “The section concentrates the 
authority for the conduct of litigation in the Department of 
Justice.” S. Rep. No. 1380, supra, at 205 which now appears 
as 28 U.S.C. § 516, note.* In commenting on this provision, 
the courts have recognized that the Attorney General’s liti- 
gation power was meant to be “pervasive,” S & E Contrac- 
tors, Inc. v. United States, 406 U.S. 1, 12 (1972), and “lilf any 
[litigation] is conducted, it shall be done by the Department 
of Justice.” United States v. Daniel, Urbahn, Seelye and 
Fuller, 357 F. Supp. 853, 858 (N.D. Ill. 1973). 

It is true that the section was revised “to express the ef- 
fect of the law,” 28 U.S.C. § 516, note. If there had been pre- 
existing law “otherwise authorizing” the State Department 
to conduct litigation independent of the Attorney General, 
then a different result would be indicated. Such authoriza- 
tion must be specific, however, to be viewed as an exception 
to “the Attorney General’s plenary power over government 
litigation.” ICC v. Southern Ry. Co., 543 F.2d 534, 537-38 
(5th Cir. 1976). Not only is there no preexisting statute, but 
it appears that there is no formal opinion or agreement cov- 
ering this matter that could be viewed as having the status 
of law.? 


1 The statements you cite in the committee reports, which indicate that there 
are no “substantive changes,” refer directly to the enactment of Title 5 and not 
to amendments to Title 28. 

2 The language of the law conferring litigation authority prior to 1966 was 
narrow, referring only to suits in the Supreme Court and the Court of Claims. 
5 U.S.C. § 306 (1964). 

3 The effect and relevance of the early practice cited is not clear since, with 
the establishment of the Department of Justice in 1870, the Attorney General 
assumed responsibility for the legal work of the Department of State. Until 
1931, the Solicitor of the State Department was an employee of the Depart- 
ment of Justice. R. Bilder, The Office of the Legal Adviser, 56 Am J. Int] L. 633, 
634 (1962). The last significant litigated or contentious case prior to 1966, when 
§ 516 was enacted, was Interhandel, which lasted from 1957 to 1959, and where 
representatives of both the Justice and State Departments appeared as co- 
agents. See 1957 I.C.J. 105, 107-08. The present case, United States Diplo- 
matic and Consular Staff in Tehran, is the first contentious case in the I.C.J. 
involving the United States since enactment of 28 U.S.C. § 516. Other United 
States involvement in International Court of Justice proceedings since 1966 
has related to advisory opinions. 
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You suggest that the statute is limited in its applicability 
to domestic courts and that another interpretation would in- 
terfere with the ability of the Secretary of State to conduct 
the foreign affairs of the United States. The responsibility of 
the Attorney General has not, however, been limited to liti- 
gation in domestic courts. 28 C.F.R. § 0.46. This Department 
regularly supervises litigation in courts in foreign countries. 
Such litigation frequently raises questions of international 
law and affects foreign relations of the United States. Do- 
mestic litigation has also involved both foreign relations and 
international law questions fully as much as cases in the In- 
ternational Court of Justice.4 This fact does not, however, 
lessen the responsibility of the Attorney General for the con- 
duct of such litigation. At the same time, the Department of 
Justice recognizes the need for close cooperation with the 
State Department on matters affecting foreign relations or 
with any other agency which has specialized experience nec- 
essary to the conduct of litigation. 

I conclude, therefore, that litigated proceedings before the 
International Court of Justice are within the supervisory 
power committed to the Attorney General by 28 U.S.C. §§ 
516, 519, and 5 U.S.C. § 3106. This does not mean, of course, 
that this Department intends to carry out this responsibil- 
ity without the fullest participation by your Office. We look 
forward to such a continuing relationship. 


Sincerely, 


BENJAMIN R. CIVILETTI. 


* For example, a proposed treaty would vest the International Court of Jus- 
tice with jurisdiction to resolve fisheries and Outer Continental Shelf bound- 
ary disputes with Canada. The issues closely resemble litigation conducted by 
the Department of Justice presenting the very kinds of issues, both factual and 
legal, that are raised in domestic litigation. 


AUTHORITY OF THE CHRYSLER CORPORATION 
LOAN GUARANTEE BOARD TO ISSUE 
GUARANTEES 


The Chrysler Corporation Loan Guarantee Board has the authority under 
section 4(a) of the Chrysler Corporation Loan Guarantee Act, 15 U.S.C. 
§ 1863(a), to issue loan guarantees even though Congress has not appro- 
priated funds in advance to make payments under the guarantees in the 
event of a default. 


The Attorney General concurs in the Comptroller General’s opinion (Comp. 
Op. File B-197380 (April 10, 1980)) that the Board has the authority un- 
til December 31, 1983, to issue loan guarantees in the amount up to $1.5 
billion of contingent lability for loan principal outstanding at any one 
time and additional amounts for loan interest. 


APRIL 23, 1980. 
THE SECRETARY OF THE TREASURY. 

My DEAR Mk. SECRETARY: This is in response to your let- 
ter of April 16, 1980, requesting my opinion on the author- 
ity of the Chrysler Corporation Loan Guarantee Board, of 
which you are chairman, to issue guarantees under the 
Chrysler Corporation Loan Guarantee Act of 1979 (Act), 15 
U.S.C. §§ 1861 et seg. You ask whether the Board may issue 
guarantees even though Congress has not appropriated 
funds in advance to make payments under the guarantees 
in the event of a default. You also enclosed an opinion of the 
Comptroller General, construing the Chrysler guarantee ap- 
propriation act, and asked me to indicate whether I concur 
in his conclusions. 

Section 4(a) of the Act, 15 U.S.C. § 1863(a), authorizes the 
Board to guarantee the payment of principal and interest on 
loans to Chrysler Corporation. Under section 8(a) of the Act, 
15 U.S.C. § 1867(a), loan guarantees extended by the Board 
may not at any one time exceed $1.5 billion in the aggregate 
principal amount outstanding. The Board’s guarantee au- 
thority is further limited by section 15(b) of the Act, 15 U.S.C. 
§ 1874(b), which provides: 


Notwithstanding any other provision of this Act, the 
authority of the Board to make any loan guarantee 
under this Act shall be limited to the extent such 
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amounts are provided in advance in appropriation 
acts. 


Almost contemporaneously with the passage of the Act, 
Congress enacted an appropriation act providing: 


That the following sum is appropriated, out of any 
money in the Treasury not otherwise appropriated, 
for the fiscal year ending September 30, 1980: 


DEPARTMENT OF THE TREASURY 
BUREAU OF GOVERNMENT FINANCIAL 
OPERATIONS CHRYSLER CORPORATION LOAN 
GUARANTEE PROGRAM 


For necessary administrative expenses as autho- 
rized by the Chrysler Corporation Loan Guarantee 
Act of 1979, $1,518,000. Total loan commitments and 
loan guarantees may be extended in the amount of 
$1,500,000,000 of contingent liability for loan prin- 
cipal and for such additional sums as may be neces- 
sary for interest payments, and commitment is 
hereby made to make such appropriations as may be- 
come necessary to carry out such loan guarantees. 


P.L. 96-183, 93 Stat. 1319 (1980). The question presented 
here is whether the appropriation-in-advance condition in 
section 15(b) of the Act is satisfied by the appropriation act. 

Chrysler’s prospective underwriters have questioned 
whether section 15(b)’s condition that amounts be provided 
in advance in appropriation acts could be construed to re- 
quire that funds be appropriated in advance to make pay- 
ments under the guarantees in the event of a default, a con- 
dition that is not satisfied by the appropriation act. Such a 
construction is supported by Congress’ use of words in sec- 
tion 15(b)—” limited to the extent such amounts are provided 
in advance in appropriation acts’—which are almost identi- 
cal to those in section 401(a) of the Congressional Budget Act 
of 1974, 31 U.S.C. § 1351(a); section 401(a) requires that bills 
providing “new spending authority” contain provisions lim- 


1 The Chrysler Corporation Loan Guarantee Act was enacted on January 7, 
1980; the appropriation act, P.L. 96-183, 93 Stat. 1319 (1980), was enacted 
January 2, 1980. 
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iting such authority “to such extent or in such amounts as 
are provided in appropriation acts.”” The legislative history 
of that Act reveals that section 401(a) was intended to re- 
quire the appropriation of funds?. Nonetheless, I conclude on 
the basis of strong countervailing evidence in the legislative 
history of the Chrysler Corporation Loan Guarantee Act that 
section 15(b) was not intended to require the appropriation 
of funds, but rather Congress’ approval through the appro- 
priations process of the amount of loans that may be guar- 
anteed by the Board. 

The Senate version of section 15(b) reported by the Senate 
Committee on Banking, Housing and Urban Affairs pro- 
vided: 


Notwithstanding any other provisions of this Act, 
commitments to guarantee loans under the Act shall 
not exceed such limitations on such commitments as 
are provided in general provisions of appropriation 
acts. 


125 Cong. Rec. $19,019 (daily ed. December 18, 1979). The 
Senate Report explains the intent of the provision: 


The intent of this language is to require that the lim- 
itations on loan guarantee authority under this Act 
be approved in appropriation Acts without making 
any implication that this action should be construed 
as conferring budget authority. 


S. Rep. 93-463, 96th Cong., 1st Sess. 39 (1979). 


Section 15(b) was later amended on the floor of the Senate 
at the request of Senator Proxmire, the chairman of the Sen- 
ate Committee on Banking, Housing and Urban Affairs, to 


2 Section 401(a) is not controlling here because it expressly exempts contracts 
of guarantees from its coverage, but the similarity in the language could be 
viewed as an indication that the statutes be construed pari passu. Cf. 
Northcross v. Memphis Board of Education, 412 U.S. 427, 428 (1973). 

3 The House Report states: 


The bill (Congressional Budget Act of 1974] incorporates backdoor spend- 
ing into the Congressional budget process. Under new procedures, back- 
door spending (such as contract authority, loan authority, and mandatory 
or open-ended entitlements) could not take effect until funds were provided 
through the apporpriations process. 


H.R. Rep. 93-658, 93rd Cong. 1st Sess. 17, reprinted in [1974] U.S. Code Cong. 
& Ad. News 3462, 3463 (emphasis supplied). 
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conform to the provision in the House bill. Explaining that 
the Senate Appropriations Committee’s staff had requested 
the amendment, Senator Proxmire revealed that the staff 
was concerned that the Senate version of section 15(b) could 
be construed to permit the issuance of guarantees without 
first obtaining approval through the appropriation process: 


It certain!” was the intention of the Banking Com- 
mittee not to go around the Appropriations Com- 
mittee and not to move into their jurisdiction or pro- 
vide that there would be a commitment or a 
guarantee before the Appropriations Committee had 
an opportunity to pass on it. All this [amendment] 
does as [ say, is to make it conform to our intention, 
make it conform also to the language in the House 
bill. 


125 Cong. Rec. S19,018 (daily ed. December 18, 1979) (re- 
marks of Senator Proxmire). 


Urging the adoption of the amendment, Senator Proxmire 
stated: 


This is not a substantive amendment, and I am sure 
the Senator [Riegle] will agree when he looks at it. 
It certainly is in the form of a technical correction. It 
does not change in any way the intention which was 
indicated by the committee and, as I say, it is the 
same as the House language. 


Id. at $19,019. 


It is clear from Senator Proxmire’s remarks and the Sen- 
ate Report that the purpose of section 15(b) was to ensure 
that no guarantees would be issued without first obtaining 
the approval of Congress through the appropriation process 
of the total amount that could be guaranteed.* This approval 
was obtained upon the passage of the appropriation act 


4 Senator Muskie, chairman of the Senate Budget Committee, also indicated 
on the floor of the Senate that under the Act Congress could choose in the ap- 
propriation process to limit the level of guarantees rather than appropriate 
funds to cover possible future defaults. See 125 Cong. Rec. $19,188 (daily ed. 
December 19, 1979). Because the guarantees would represent a contingent li- 
ability rather than a current outlay, he urged the Senate to choose the former 
during the appropriation process to avoid including the $1.5 billion guarantee 
authority in the current budget. /d. 
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which permitted the Board to issue the full amount of guar- 
antees authorized under the Act.® 

For the above reasons, I conclude that the Board is em- 
powered pursuant to section 15(b) of the Chrysler Corpora- 
tion Loan Guarantee Act and P.L. 96—183 to issue guaran- 
tees even though Congress has not appropriated funds in 
advance to make payments under the guarantees in the 
event of a default. I also fully concur in the Comptroller Gen- 
eral’s opinion including his conclusion that the Board has the 
authority until December 31, 1983 to issue loan guarantees 
in the amount up to $1.5 billion of contingent liability for 
loan principal outstanding at any one time and additional 
amounts for loan interest. Comp. Op., File B-197380 (April 
10, 1980). 


Sincerely, 
BENJAMIN R. CIVILETTI. 


5 Confirming that such approval was sufficient to satisfy the condition of sec- 
tion 15(b), the House Report, accompanying the appropriation act, stated: 


This urgent appropriation bill provides the necessary authority for the Fed- 
eral Government to enter into guaranteed loan agreements in an amount 
not to exceed $1.5 billion for the loan principal. 


H.R. Rep. 96-719, 96th Cong., 1st Sess. 1 (1979). 


APPLICABILITY OF THE ANTIDEFICIENCY ACT 
UPON A LAPSE IN AN AGENCY’S APPROPRIATION 


If, after the expiration of an agency’s appropriation, Congress has not en- 
acted an appropriation for the immediately subsequent period, the agency 
may obligate no further funds except as necessary to bring about the or- 
derly termination of its functions, and the obligation or expenditure of 
funds for any purpose not otherwise authorized by law would be a viola- 
tion of the Antideficiency Act. 


The manifest purpose of the Antideficiency Act is to insure that Congress 
will determine for what purpose the Government’s money is to be spent 
and how much for each purpose. 


Because no statute generally permits federal agencies to incur obligations 
without appropriations for the pay of employees, agencies are not, in gen- 
eral, authorized to employ the services of their employees upon a lapse in 
appropriations. 


APRIL 25, 1980. 
THE PRESIDENT. 

My DEAR MR. PRESIDENT: You have requested my opinion 
whether an agency can lawfully permit its employees to con- 
tinue work after the expiration of the agency’s appropriation 
for the prior fiscal year and prior to any appropriation for the 
current fiscal year. The Comptroller General, in a March 3, 
1980 opinion, concluded that, under the so-called Antidefi- 
ciency Act, 31 U.S.C. § 665(a), any supervisory officer or em- 
ployee, including the head of an agency, who directs or per- 
mits agency employees to work during any period for which 
Congress has not enacted an appropriation for the pay of 
those employees violates the Antideficiency Act. Notwith- 
standing that conclusion, the Comptroller General also took 
the position that Congress, in enacting the Antideficiency 
Act, did not intend federal agencies to be closed during peri- 
ods of lapsed appropriations. In my view, these conclusions 
are inconsistent. It is my opinion that, during periods of 
“lapsed appropriations,” no funds may be expended except 
as necessary to bring about the orderly termination of an 
agency’s functions, and that the obligation or expenditure of 
funds for any purpose not otherwise authorized by law would 
be a violation of the Antideficiency Act. 
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Section 665(a) of Title 31 forbids any officer or employee 
of the United States to: 


involve the Government in any contract or other 
obligation, for the payment of money for any purpose, 
in advance of appropriations made for such purpose, 
unless such contract or obligation is authorized by 
law. 


Because no statute permits federal agencies to incur obliga- 
tions to pay employees without an appropriation for that pur- 
pose, the “authorized by law” exception to the otherwise blan- 
ket prohibition of § 665(a) would not apply to such 
obligations.! On it’s face, the plain and unambiguous lan- 
guage of the Antideficiency Act prohibits an agency from in- 
curring pay obligations once its authority to expend appro- 
priations lapses. 

The legislative history of the Antideficiency Act is fully 
consistent with its language. Since Congress, in 1870, first 
enacted a statutory prohibition against agencies incurring 
obligations in excess of appropriations, it has amended the 
Antideficiency Act seven times.” On each occasion, it has left 
the original prohibition untouched or reenacted the prohibi- 
tion in substantially the same language. With each amend- 
ment, Congress has tried more effectively to prohibit defi- 
ciency spending by requiring, and then requiring more 
stringently, that agencies apportion their spending through- 
out the fiscal year. Significantly, although Congress, from 
1905 to 1950, permitted agency heads to waive their agen- 
cies’ apportionments administratively, Congress never per- 
mitted an administrative waiver of the prohibition against 
incurring obligations in excess or advance of appropriations. 
Nothing in the debates concerning any of the amendments 


1 An example of a statute that would permit the incurring of obligations in 
excess of appropriations is 41 U.S.C. § 11, permitting such contracts for “cloth- 
ing, subsistence, forage, fuel, quarters, transportation, or medical and hospi- 
tal supplies” for the Armed Forces. See 15 Op. A.G. 209. See also 25 U.S.C. § 
99 and 31 U.S.C. § 668. 

2 Act of March 3, 1905, ch. 1484, § 4, 33 Stat. 1257; Act of Feb. 27, 1906, ch. 
510, § 3, 34 Stat. 48; Act of Sept. 6, 1950, ch. 896, § 1211, 64 Stat. 765; Pub. L. 
85-170, § 1401, 71 Stat. 440 (1957); Pub. L. 93-198, § 421, 87 Stat. 789 (1973); 
Pub. L. 93-344, § 1002, 88 Stat. 332 (1974); Pub. L. 93-618, § 175(a)(2), 88 
Stat. 2011(1975). 
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to or reenactments of the original prohibition has ever sug- 
gested an implicit exception to its terms. 

The apparent mandate of the Antideficiency Act notwith- 
standing, at least some federal agencies, on seven occasions 
during the last 30 years, have faced a period of lapsed ap- 
propriations. Three such lapses occurred in 1952, 1954, and 
1956.4 On two of these occasions, Congress subsequently en- 
acted provisions ratifying interim obligations incurred dur- 
ing the lapse.® However, the legislative history of these pro- 
visions does not explain Congress’ understanding of the 
effect of the Antideficiency Act on the agencies that lacked 
timely appropriations.® Neither are we aware that the Ex- 
ecutive branch formally addressed the Antideficiency Act 
problem on any of these occasions. 

The four more recent lapses include each of the last four 
fiscal years, from fiscal year 1977 to fiscal year 1980. Since 
Congress adopted a fiscal year calendar running from Octo- 
ber 1 to September 30 of the following year, it has never en- 


3 The prohibition against incurring obligations in excess of appropriations 
was enacted in 1870, amended slightly in 1905 and 1906, and reenacted in its 
modern version in 1950. The relevant legislative debates, occur at Cong. Globe, 
41st Cong., 2d Sess. 1553, 3331 (1870); 39 Cong. Rec. 3687-692, 3780-783 
(1905); 40 Cong. Rec. 1272-298, 1623-624 (1906); 96 Cong. Rec. 6725-731, 
6835-837, 11,369-370 (1950). 

* In 1954 and 1956, Congress enacted temporary appropriations measures 
later than July 1, the start of fiscal years 1955 and 1957. Act of July 6, 1954, 
ch. 460, 68 Stat. 448; Act of July 3, 1956, ch. 516, 70 Stat. 496. In 1952, Con- 
gress enacted, two weeks late, supplemental appropriations for fiscal year 1953 
without having previously enacted a temporary appropriations measure. Act 
of July 15, 1952, ch. 758, 66 Stat. 637. 

5 Act of July 15, 1952, ch. 758, § 1414, 66 Stat. 661; Act of Aug. 26, 1954, ch. 
935, § 1313, 68 Stat. 831. 

6 In 1952, no temporary appropriations were enacted for fiscal year 1953. 
The supplemental appropriations measure enacted on July 15, 1952 did, how- 
ever, include a provision ratifying obligations incurred on or since July 1, 1952. 
Act of July 15, 1952, ch. 758, § 1414, 66 Stat. 661. The ratification was included, 
without elaboration, in the House Committee-reported bill, H. Rep. No. 2316, 
82d Cong., 2d Sess. 69 (1952), and was not debated on the floor. 

In 1954, a temporary appropriations measure for fiscal year 1955 was pre- 
sented to the President on July 2 and signed on July 6. Act of July 6, 1954, ch. 
460, 68 Stat. 448. The Senate Committee on Appropriations subsequently in- 
troduced a floor amendment to the eventual supplemental appropriations mea- 
sure that ratified obligations incurred on or after July 1, 1954, and was ac- 
cepted without debate. Act of Aug. 26, 1954, ch. 935, § 1313, 68 Stat. 831. 100 
Cong. Rec. 13,065 (1954). 

In 1956, Congress’ temporary appropriations measure was passed on July 2 
and approved on July 3. Act of July 3, 1956, ch. 516, 70 Stat. 496. No ratifica- 
tion measure for post-July 1 obligations was enacted. 
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acted continuing appropriations for all agencies on or before 
October 1 of the new fiscal year.’ Various agencies of the Ex- 
ecutive branch and the General Accounting Office have in- 
ternally considered the resulting problems within the con- 
text of their budgeting and accounting functions. Your 
request for my opinion, however, apparently represents the 
first instance in which this Department has been asked for- 
mally to address the problem as a matter of law. 

I understand that, for the last several years, the Office of 
Management and Budget (OMB) and the General Account- 
ing Office (GAO) have adopted essentially similar ap- 
proaches to the administrative problems posed by the Anti- 
deficiency Act. During lapses in appropriations during this 
Administration, OMB has advised affected agencies that 
they may not incur any “controllable obligations” or make 
expenditures against appropriations for the following fiscal 
year until such appropriations are enacted by Congress. 
Agencies have thus been advised to avoid hiring, grantmak- 
ing, nonemergency travel, and other nonessential obliga- 
tions. 

When the General Accounting Office suffered a lapse in its 
own appropriations last October, the Director of General Ser- 
vices and Comtroller issued a memorandum, referred to in 
the Comptroller General’s opinion,® indicating that GAO 
would need “to restrain our FY 1980 obligations to only those 
essential to maintain day-to-day operations.” Employees 
could continue to work, however, because of the Director’s 
determination that it was not “the intent of Congress that 
GAO close down.” 

In my view, these approaches are legally insupportable. 
My judgment is based chiefly on three considerations. 

First, as a matter of logic, any “rule of thumb” excepting 
employee pay obligations from the Antideficiency Act would 
have to rest on a conclusion, like that of the Comptroller Gen- 
eral, that such obligations are unlawful, but also authorized. 
I believe, however, that legal authority for continued opera- 
tions either exists or it does not. If an agency may infer, as 


7 Pub. L. 94—473, 90 Stat. 2065 (Oct. 11, 1976); Pub. L. 95-130, 91 Stat. 1153 
(Oct. 13, 1977); Pub. L. 95-482, 92 Stat. 1603 (Oct. 18, 1978); Pub. L. 96-86, 
93 Stat. 656 (Oct. 12, 1979). 

8 The entire memorandum appears at 125 Cong. Rec. S13,784 (daily ed. Oct. 
1, 1979) [remarks of Sen. Magnuson]. 
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a matter of law, that Congress has authorized it to operate 
in the absence of appropriations, then in permitting the 
agency to operate, the agency’s supervisory personnel can- 
not be deemed to violate the Antideficiency Act. Conversely, 
if the Antideficiency Act makes it unlawful for federal agen- 
cies to permit their employees to work during periods of 
lapsed appropriations, then no legislative authority to keep 
agencies open in such cases can be inferred, at least from the 
Antideficiency Act. 

Second, as I have already stated, there is nothing in the 
language of the Antideficiency Act or in its long history from 
which any exception to its terms during a period of lapsed 
appropriations may be inferred. Faithful execution of the 
laws cannot rest on mere speculation that Congress does not 
want the Executive branch to carry out Congress’ unam- 
biguous mandates. 

It has been suggested, in this regard, that legislative in- 
tent may be inferred from Congress’ practice in each of the 
last four years of eventually ratifying obligations incurred 
during periods of lapsed appropriations if otherwise consis- 
tent with the eventual appropriations. Putting aside the ob- 
vious difficulty of inferring legal authority from expectations 
as to Congress’ future acts, it appears to me that Congress’ 
practice suggests an understanding of the Antideficiency Act 
consistent with the interpretation I have outlined. If legal 
authority exists for an agency to incur obligations during pe- 
riods of lapsed appropriations, Congress would not need to 
confirm or ratify such obligations. Ratification is not neces- 
sary to protect private parties who deal with the Govern- 
ment. So long as Congress has waived sovereign immunity 
with respect to damage claims in contract, 28 U.S.C. §§ 1346, 
1491, the apparent authority alone of government officers to 
incur agency obligations would likely be sufficient to create 
obligations that private parties could enforce in court. The 
effect of the ratifying provisions seems thus to be limited to 
providing legal authority where there was none before, im- 
plying Congress’ understanding that agencies are not other- 


* Pub. L. 94-473, § 108, 90 Stat. 2066 (1976); Pub. L. 95-130, § 108, 91 Stat. 
1154 (1977); Pub. L. 95-482, § 108, 92 Stat. 1605 (1978); Pub. L. 96—86, § 117, 
93 Stat. 662 (1979). 
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wise empowered to incur obligations in advance of appro- 
priations. 

Third, and of equal importance, any implied exception to 
the plain mandate of the Antideficiency Act would have to 
rest on a rationale that would undermine the statute. The 
manifest purpose of the Antideficiency Act is to insure that 
Congress will determine for what purposes the Govern- 
ment’s money is to be spent and how much for each purpose. 
This goal is so elementary to a proper distribution of gov- 
ernmental powers that when the original statutory prohibi- 
tion against obligations in excess of appropriations was in- 
troduced in 1870, the only responsive comment on the floor 
of the House was, “I believe that is the law of the land now.” 
Cong. Globe, 41st Cong., 2d Sess. 1553 (1870) [remarks of 
Rep. Dawes]. 

Having interpreted the Antideficiency Act, I would like to 
outline briefly the legal ramifications of my interpretation. 
It follows first of all that, on a lapse in appropriations, fed- 
eral agencies may incur no obligations that cannot lawfully 
be funded from prior appropriations unless such obligations 
are under current law, even where obligations incurred ear- 
lier would avoid greater costs to the agencies should appro- 
priations later be enacted.!° 

Second, the Department of Justice will take actions to en- 
force the criminal provisions of the Act in appropriate cases 
in the future when violations of the Antideficiency Act are 
alleged. This does not mean that departments and agencies, 
upon a lapse in appropriations, will be unable logistically to 
terminate functions in an orderly way. Because it would be 
impossible in fact for agency heads to terminate all agency 
functions without incurring any obligations whatsoever in 
advance of appropriations, and because statutes that impose 
duties on government officers implicitly authorize those 
steps necessary and proper for the performance of those du- 
ties, authority may be inferred from the Antideficiency Act 
itself for federal officers to incur those minimal obligations 
necessary to closing their agencies. Such limited obligations 
would fall within the “authorized by law” exception to the 
terms of § 665(a). 


10 See 21 Op. A.G. 288. 
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This Department will not undertake investigations and 
prosecutions of officials who, in the past, may have kept their 
agencies open in advance of appropriations. Because of the 
uncertainty among budget and accounting officers as to the 
proper interpretation of the Act and Congress’ subsequent 
ratifications of past obligations incurred during periods of 
lapsed appropriations, criminal sanctions would be inappro- 
priate for those actions. 


Respectfully, 
BENJAMIN R. CIVILETTI. 


CONSTITUTIONALITY OF CONGRESS’ 
DISAPPROVAL OF AGENCY REGULATIONS BY 
RESOLUTIONS NOT PRESENTED TO THE 
PRESIDENT 


Section 431 of the General Education Provisions Act, 20 U.S.C. § 1232(d), 
which purports to authorize Congress, by concurrent resolutions that are 
not to be presented to the President for his approval or veto, to disapprove 
Department of Education regulations for education programs it admin- 
isters, is unconstitutional. 


Legislative veto devices deny the President his power under Art. I, § 7 of 
the Constitution, to veto legislation, interfere with his duty under Art. II, 
§ 3, faithfully to execute the laws, and arrogate to Congress power to in- 
terpret existing law that is constitutionally reserved to the judicial 
branch. 


The congressional! disapproval provisions of the General Education Provi- 
sions Act, 20 U.S.C. § 1232(d), are severable from the substantive rule- 
making authorities conferred by the Education Amendments of 1978, P.L. 
95-561, 92 Stat. 2143. . 


The Attorney General must scrutinize with caution any claim that he or any 
executive officer may decline to defend or enforce a statute whose consti- 
tutionality is merely in doubt. At the same time, the Executive is required 
to enforce the Constitution and to preserve the integrity of its functions 
against unconstitutional encroachments. 


JUNE 5, 1980. 
THE SECRETARY OF EDUCATION. 

My DEAR MADAM SECRETARY: I am responding to your re- 
quest for my opinion regarding the constitutionality of sec- 
tion 431 of the General Education Provisions Act (GEPA), 20 
U.S.C. § 1232(d). That provision purports to authorize Con- 
gress, by concurrent resolutions that are not to be submitted 
to the President for his approval or veto, to disapprove final 
regulations promulgated by you for education programs ad- 
ministered by the Department of Education. Acting under 
this authority, Congress has recently disapproved regula- 
tions concerning four programs of your Department.! For 

1H. Con. Res. 318, 96th Cong., 2d Sess. (1980), disapproves regulations is- 
sued under § 451 of the GEPA, 20 U.S.C. § 1234, pertaining to the operations 
of the Education Appeal Board. 45 Fed. Reg. 22634 (1980). H. Con. Res. 319, 
96th Cong., 2d Sess. (1980), disapproves regulations issued under § 322 of the 


Elementary and Secondary Education Act of 1965 [ESEA], 20 U.S.C. § 2962, 
pertaining to arts education. 45 Fed. Reg. 22742 (1980). H. Con. Res. 332, 96th 
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reasons set forth below, I believe that § 431 is unconstitu- 
tional and that you are entitled to implement the regulations 
in question in spite of Congress’ disapproval. 


I. 


Under 20 U.S.C. § 1232(d), your Department is required, 
when it promulgates any final regulation for an “applicable 
program,” to transmit that regulation to the Speaker of the 
House and to the President of the Senate. This section fur- 
ther provides: 


Such final regulation shall become effective not less 
than forty-five days after such transmission unless 
the Congress shall, by concurrent resolution, find 
that the final regulation is inconsistent with the Act 
from which it derives its authority, and disapprove 
such final regulation. 


In short, the two Houses of Congress can, without Presiden- 
tial participation, prevent the Executive from executing sub- 
stantive law previously enacted by the Congress with respect 
to education programs. Moreover, § 1232(d), on its face, pur- 
ports to delegate to the two Houses of Congress the consti- 
tutional function historically reserved to the courts to ensure 
that the execution of the law by the Executive is consistent 
with the statutory bounds established in the legislative 
process. 


(Continued) 


Cong., 2d Sess. (1980), disapproves regulations issued under §§ 346—48 of the 
ESEA, 20 U.S.C. §§ 3001-03, pertaining to law-related education. 45 Fed. Reg. 
27880 (1980). S. Con. Res. 91, 96th Cong., 2d Sess. (1980), disapproves regu- 
lations issued under Title IV of the ESEA, 20 U.S.C. §§ 3081 et seq., pertain- 
ing to grants to state and local education agencies for educational] resources. 
45 Fed. Reg. 23602 (1980). The statutory authority for issuance of these regu- 
lations was added to the GEPA or the ESEA by the Education Amendments of 
of 1978, Pub. L. 95-561, 92 Stat. 2143. 

2 Under the GEPA, an “applicable program” is “any program for which an 
administrative head of an education agency has administrative responsibility 
as provided by law or by delegation or authority pursuant to law.” 20 U.S.C. § 
1221(b) and (c)(1)A). Two Department regulations recently disapproved by 
Congress were promulgated originally by the Commissioner of Education, un- 
der the former Department of Health, Education, and Welfare. The Commis- 
sioner’s functions, however, were transferred to you under the Department of 
Education Organization Act, § 301(a)(1), Pub. L. No. 96—88, 93 Stat. 677 (1979). 
All four programs involved are now administered under your authority. 
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In designing a federal government of limited powers, the 
Framers of the Constitution were careful to assign the pow- 
ers of government to three separate, but coordinate 
branches. They vested legislative power in the Congress, the 
power to execute the laws passed by the Congress in the Ex- 
ecutive, and the power finally to say what the law is in the 
Judiciary. In ordering these relationships, the Framers were 
careful, in turn, to limit each branch in the exercise of its 
powers. The power of Congress to legislate was not left un- 
restrained, but was made subject to the President’s veto. Nei- 
ther was the President’s power to execute the law left ab- 
solute, but Congress was empowered to constrain any 
executive action not committed by the Constitution exclu- 
sively to the Executive by passing legislation on that subject. 
Should such legislation be vetoed by the President, Congress 
could use its ultimate authority to override the President’s 
veto. Both of the political branches were, in turn, to be 
checked by the courts’ power to take jurisdiction to deter- 
mine the existence of legislative authority for executive ac- 
tions, and to review the acts of both Congress and the Exec- 
utive for constitutionality. This, in simplest form, is our 
carefully balanced constitutional system. 

The legislative veto mechanism in § 1232(d) upsets the 
careful balance devised by the Framers. Viewed as “legisla- 
tive” acts, legislative vetoes authorize congressional action 
that has the effect of legislation but deny to the President 
the opportunity to exercise his veto power under Art. I, § 7 
of the Constitution. Viewed as interpretive or executive acts, 
legislative vetoes give Congress an extra-legislative role in 
administering substantive statutory programs that im- 
pinges on the President’s constitutional duty under Art. IT, 
§ 3, of the Constitution faithfully to execute the laws. Viewed 
as acts of quasi-judicial interpretation of existing law, leg- 
islative vetoes arrogate to the Congress power reserved in 
our constitutional system for the nonpolitical Judicial 
Branch. Thus, however they may be characterized, legisla- 
tive vetoes are unconstitutional. 


A. The Presentation Clauses 


As illustrated by the four recent exercises of legislative 
veto power under § 1232(d), legislative veto devices are func- 
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tionally equivalent to legislation because they permit Con- 
press, one of its Houses, or even, on occasion, one or two of 
its committees, to block the execution of the law by the Ex- 
ecutive for any reason, or indeed, for no reason at all. Under 
§ 1232(d), the two Houses of Congress could, by passing suc- 
cessive concurrent resolutions, bring to a halt substantive 
programs, the authority for which was enacted by prior Con- 
gresses with the participation of the President. Such leg- 
islative veto devices cannot stand in the face of the language 
and history of the Presentation Clauses, Art. I, § 7, cls. 2 and 
3. 

Clause 2 provides that every bill that passes the House 
and the Senate shall, before it becomes law, be presented to 
the President for his approval or disapproval.? If disap- 
proved, a bill does not become law unless repassed by a two- 
thirds vote of each House. 

At the Philadelphia Convention of 1787, the Framers con- 
sidered and explicitly provided for the possibility that Con- 
gress, by passing “resolutions” rather than bills, might at- 
tempt to evade the requirement that proposed legislation be 
presented to the President. During the debate on Art. I, § 7, 
James Madison observed: 


If the negative of the President was confined to bills; 
it would be evaded by acts under the form and name 
of Resolutions, votes &c—[and he] proposed that “or 
resolve” should be added after “bill.... with an ex- 
ception as to votes of adjournment &c. 


2 M. Farrand, Records of the Federal Convention of 1787 301 
(rev. ed. 1937). 


Madison’s notes indicate that “after a short and rather con- 
fused conversation on this subject,” his proposal was at first 


3 Clause 2 provides, in pertinent part: 


Every Bill which shall have passed the House of Representatives and the 
Senate, shall, before it become a Law, be presented to the President of the 
United States; If he approves he shall sign it, but if not he shall return it, 
with his Objections to that House in which it shall have originated, who 
shall enter the Objections at large on their Journal, and proceed to recon- 
sider it. If after such Reconsideration two thirds of that House shall agree 
to pass the Bill, it shall be sent, together with the Objections, to the other 
House, by which it shall likewise be reconsidered, and if approved by two 
thirds, of that House, it shall become a Law. 
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rejected. However, at the commencement of the following 
day’s session, Mr. Randolph, “having thrown into a new 
form” Madison’s proposal, renewed it. It passed by vote of 
9-1. Id., 301-35. Thus, the Constitution today provides, in 
addition to Clause 2 of § 7 dealing with the passage of “bills,” 
an entirely separate clause, Art. I, § 7, cl. 3, as follows: 


Every Order, Resolution, or Vote to which the Con- 
currence of the Senate and House of Representatives 
may be necessary (except on a question of Adjourn- 
ment) shall be presented to the President of the 
United States; and before the Same shall take effect, 
shall be approved by him, or being disapproved by 
him, shall be repassed by two-thirds of the Senate 
and House of Representatives, according to the Rules 
and Limitations prescribed by the Case of a Bill. 


I believe it is manifest, from the wording of Clause 3 and 
the history of its inclusion in the Constitution as a separate 
clause apart from the clause dealing with “bills,” that its pur- 
pose is to protect against all congressional attempts to evade 
the President’s veto power.* The function of the Congress in 
our constitutional system is to enact laws, and all final con- 
gressional action of public effect, whether or not it is formally 
referred to as a bill, resolution, order or vote, must follow the 
procedures prescribed in Art. I, § 7, including presentation 
to the President for his approval or veto. 


B. The Separation of Powers 


1. Executing the Law 
The principle of separation of powers underlying the struc- 
ture of our constitutional form of government generally pro- 


4 The President was given his veto power, in part, in order that he might re- 
sist any encroachment on the integrity of the Executive Branch. See The Fed- 
eralist, No. 48. His participation in the approval of legislation is also crucial 
because of his unique constitutional status as representative of all the people. 
As Chief Justice Taft stated in 1926: 


The President is a representative of the people just as the members of the 
Senate and of the House are, and it may be, at some times, on some sub- 
jects, that the President elected by all the people is rather more represen- 
tative of them all than the members of either body of the Legislature.... 


Myers v. United States, 272 U.S. 52, 123 (1926). 
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vides for the separation of powers among the Legislative, Ex- 
ecutive, and Judicial Branches, and provides for “checks and 
balances” to maintain the integrity of each of the three 
branches’ functions. Generally speaking, the separation of 
powers provides that each of the three branches must restrict 
itself to its allocated sphere of activity: legislating, execut- 
ing the law, or interpreting the law with finality. This is not 
to say that every governmental function is inherently and of 
its very nature either legislative, executive, or judicial. Some 
activity might be performed by any of the three branches — 
and in that situation it is up to Congress to allocate the re- 
sponsibility. See, e.g., Wayman v. Southard, 10 Wheat. 1, 42- 
43, 46 (1825) (Chief Justice Marshall). Once Congress, by 
passing a law, has performed that function of allocating re- 
sponsibility, however, the separation of powers requires that 
Congress cannot control the discharge of those functions as- 
signed to the Executive or the Judiciary, except through the 
plenary legislative process of amendment and repeal. 

The underlying reason, well stated by James Madison, is 
that otherwise the concentration of executive and legislative 
power in the hands of one branch might “justly be pronounced 
the very definition of tyranny.” The Federalist, No. 47, at 324 
(Cooke ed. 1961). The shifting of executive power to the Leg- 
islative Branch which would be occasioned by these legisla- 
tive veto devices is, I believe, undeniable; the concentration 
of this blended power is precisely what the Framers feared 
and what they set about to prevent. 

The Constitution’s overall allocations of power may not be 
altered under the guise of an assertion by the Congress of its 
power to pass laws that are “necessary and proper for car- 
rying into Execution ... Powers vested by [the] Constitution 
in the Government of the United States, or in any Depart- 
ment or Officer thereof,” Art. I, § 8, cl. 18.° As the Supreme 
Court made clear in Buckley v. Valeo, 424 U.S. 1 (1976), the 
exercise of power by Congress pursuant to the Necessary and 


5 It is fundamental to our concept of limited federal government that power 
exercised by the Legislative, Executive and Judical Branches be traced to a 
provision of the Constitution or to a statute which is expressly or impliedly au- 
thorized by a provision of the Constitution. Thus, a source of authority for Con- 
gress to exercise power under legislative veto devices must be found in the Con- 
stitution in order for that authority to be recognized as legitimate. As we 
demonstrate below, the Necessary and Proper Clause does not grant such au- 
thority; nor does any other provision of the Constitution. 
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Proper Clause is limited both by other express provisions of 
the Constitution and by the principles of separation of pow- 
ers. 

In Buckley, it was argued that officers of the Congress 
could, under the Necessary and Proper Clause, appoint com- 
missioners of the Federal Election Commission, notwith- 
standing the fact that Art. IT, § 2, cl. 2 of the Constitution 
placed the appointment power in the President. With regard 
to the relationship between the exercise of power under the 
Necessary and Proper Clause and other provisions of the 
Constitution, the Court stated the rule as follows: 


Congress could not, merely because it concluded that 
such a measure was “necessary and proper” to the 
discharge of its substantive legislative authority, 
pass a bill of attainder or ex post facto law contrary 
to the prohibitions contained in section 9 of Art. I. No 
more may it vest in itself, or in its officers, the au- 
thority to appoint officers of the United States when 
the Appointments Clause by clear implication pro- 
hibits it from doing so. 


424 U.S. at 135. 


The Constitution establishes the President’s veto power as 
clearly as it establishes the appointment power or prohibits 
bills of attainder and ex post facto laws. Under Buckley, the 
only reasonable implication of the Framers’ inclusion of Art. 
I, § 7, cl. 3, in the Constitution is that the Necessary and 
Proper Clause is not a source of power for evasion of these 
specific limitations through the enactment of legislative veto 
devices. I would add that, in reaching its holding in Buckley, 
the Court considered and relied upon earlier cases that seem 
most relevant to the constitutionality of legislative veto de- 
vices. In quoting from Myers v. United States, 272 U.S. 52 
(1926), the Court recognized the relationship between the 
grant of executive power to the President and the issue be- 
fore it. 424 U.S. at 135-136.° I believe that Buckley and the 
cases relied on by the Buckley Court foreclose arguments that 


6 The Court went on, in holding the appointment of Federal Election Com- 
mission members by officers of Congress to be unconstitutional, to quote the 
following language from its earlier decision in Springer v. Philipine Islands, 
227 U.S. 189, 202 (1928): 
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the Necessary and Proper Clause grants Congress the power 
to provide for legislative veto devices. 

Because to characterize the power exercised by the two 
Houses under § 1232(d) as “legislation” would necessarily re- 
quire Congress to respect the President’s veto power by pre- 
senting its resolutions for his approval, it is necessary for 
proponents of such power to deny that the power is “legisla- 
tion” in the constitutional sense. They argue instead that the 
device is a means for Congress to oversee the execution of 
the law by the Executive, in aid of undoubted constitutional 
powers to pass legislation and appropriations. Such an ar- 
gument, however, cannot withstand scrutiny. Without a leg- 
islative veto, the regulations of your Department, unless in- 
validated by a court, would have the force of law. In depriving 
them of that force, the necessary effect of a legislative- veto 
is to block further execution of a statutory program until the 
Executive promulgates further regulations in compliance 
with the current views of a Congress that may well be dif- 
ferent from the Congress that enacted the substantive law.’ 
The difference between this kind of congressional “oversight” 
and the legitimate oversight powers of Congress in their ef- 
fect on the constitutional allocation of powers could not be 
more profound. By its nature, for example, the exercise of a 
legislative veto would be beyond judicial review because the 
exercise of such powers could be held to no enforceable stan- 
dards. In exercising its veto, I believe it clear that Congress 


(Continued) 


Legislative power, as distinguished from executive power, is the authority 
to make laws, but not to enforce them or appoint the agents charged with 
the duty of such enforcement. The latter are executive functions. It is un- 
necessary to enlarge further upon the general subject, since it has so re- 
cently received the full consideration of this court. Myers v. United States, 


Not having the power of appointment, unless expressly granted or inci- 
dental to its powers, the legislature cannot engraft executive duties upon 
a legislative office, since that would be to usurp the power of appointment 
by indirection, though the case might be different if the additional duties 
were devolved upon an appointee of the Executive. 


7 In such a situation, the Executive, as a practical matter, may be giving up 
a measure of authority granted by the statute being administered which the 
courts in an appropriate case would have found to have been delegated to the 
Executive, if Congress had not intervened. Such a diminution of authority 
must, in my view, be viewed analytically as a repeal of the substantive statute 
to that extent. 
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is dictating its interpretation of the permissible bounds for 
execution of an existing law; a result that can be accom- 
plished only by legislation. 

The foregoing discussion demonstrates the flaw in the ar- 
gument, occasionally made, that the doctrine of separation 
of powers protects the Executive Branch only in areas that 
are inherently executive, and that Congress may reserve to 
itself control over activities entrusted to the Executive which 
are not “truly” executive in nature. This reasoning overlooks 
the basic truth that there are few activities that are clearly 
executive, legislative, or judicial. The first two categories, in 
particular, overlap to an enormous extent. Much, if not in- 
deed most, executive action can be the subject of legislative 
prescription. To contend, therefore, that Congress can con- 
trol the Executive whenever the Executive is performing a 
function that Congress might have undertaken itself is to re- 
duce the doctrine of separation of powers to a mere shadow. 

The test is not whether an activity is inherently legisla- 
tive or executive but whether the activity has been commit- 
ted to the Executive by the Constitution and applicable 
statutes. In other words, the Constitution provides for a 
broad sweep of possible congressional action; but once a func- 
tion has been delegated to the Executive Branch, it must be 
performed there, and cannot be subjected to continuing con- 
gressional control except through the constitutional process 
of enacting new legislation. 


2. Interpreting the Law 


Section 1232(d) authorizes disapproval of a regulation by 
concurrent resolution if Congress “find[s] that the final reg- 
ulation is inconsistent with the Act from which it derives its 
authority....” That section, on its face, purports to vest in 
the two Houses of Congress an extra-legislative power to per- 
form the function reserved by the Constitution to the courts 
of determining whether a particular executive act is within 
the limits of authority established by an existing statute.® It 


8 The role of the Judiciary in requiring conformance by the two political 
branches to constitutional standards and in confining the Executive to execu- 
tion of the law within the bounds established by statute is too familiar to re- 
quire elaboration. It is therefore not surprising that the Supreme Court has 
consistently taken the position that “the views of a subsequent Congress form 
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is clear that the President constitutionally can be overruled 
in his interpretation of the law, by the courts and by the Con- 
gress. But the Congress can do so only by passing new leg- 
islation, and passing it over the President’s veto if necessary. 
That is the constitutional system. 

Proponents of the legislative veto, however, argue that 
such devices actually fortify the separation of powers by pro- 
viding Congress with a check on an agency’s exercise of del- 
egated power. No doubt congressional review provides a 
check on agency action, just as committee review or com- 
mittee chairman review would provide a check. But such re- 
view involves the imposition on the Executive of a particu- 
lar interpretation of the law—the interpretation of the 
Congress, or one House, or one committee, or one chairman— 
without the check of the legislative process which includes 
the President’s veto. In that case Congress is either usurp- 
ing the power of the President to execute the law, or of the 
courts to construe it; or Congress is legislating. If it is legis- 
lating, the Constitution is explicit that the President must 
have the opportunity to participate in that process by veto- 
ing the legislation. 


IT. 


Because it is my opinion that § 1232(d) is unconstitutional, 
it is necessary for me to consider whether that provision is 
severable from the underlying grants of statutory authority 
upon which the regulations promulgated by you were based. 
Section 1232(d) was enacted in 1974. When the various au- 
thorities for the four regulations disapproved by Congress 


(Continued) 


a hazardous basis for inferring the intent of an earlier one,” thus denying any 
Congress any binding role in the interpretation of an earlier Congress’ acts. 
United States v. Philadelphia National Bank, 374 U.S. 321, 348-49 (1963), 
quoting United States v. Price, 361 U.S. 304, 313 (1960). The Court, in taking 
this position, has recognized both the political nature of the legislative process 
and differences between the functional competencies of the courts and Con- 
gress. See United States v. United Mine Workers of America, 330 U.S. 258, 282 
(1947). 1 note that in these three cases in which the Court cautioned against 
permitting the views of a subsequent Congress to influence interpreting the 
intent of an earlier Congress in passing a particular statute, the Court was 
faced with situations in which the subsequent expression of Congress’ view 
came in the context of the passage of legislation. Thus, in those cases, even any 
marginal relevance of the subsequent congressional expression would have 
been subject to the President’s veto under Art. 1, § 7. 
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were enacted in the Education Amendments of 1978, Con- 
gress gave no indication that the substantive rulemaking 
powers delegated to you were to be extinguished if the leg- 
islative veto device in § 431 were to be found unconstitu- 
tional. Thus, I conclude that § 431 is severable from this ba- 
sic grant of substantive power. See, e.g., Champlin Refining 
Co. v. Corporation Commission of Oklahoma, 286 U.S. 210, 
234 (1932), quoted with approval in Buckley v. Valeo, supra, 
424 U.S. at 108. 


Hil. 


Within their respective spheres of action the three 
branches of Government can and do exercise judgment with 
respect to constitutional questions, and the Judicial Branch 
is ordinarily in a position to protect both the Government 
and the citizenry from unconstitutional action, legislative or 
executive; but only the Executive Branch can execute the 
statutes of the United States. For that reason alone, the At- 
torney General must scrutinize with caution any claim that 
he or any other executive officer may decline to defend or en- 
force a statute whose constitutionality is merely in doubt. 
Any claim by the Executive to a power of nullification, even 
a qualified power, can jeopardize the equilibrium established 
by our constitutional system. 

At the same time, the Executive’s duty faithfully to exe- 
cute the law embraces a duty to enforce the fundamental law 
set forth in the Constitution as well as a duty to enforce the 
law founded in the Acts of Congress, and cases arise in which 
the duty to the one precludes the duty to the other. In ren- 
dering this opinion on the constitutionality of § 431, I have 
determined that the present case is such a case. 

Section 431 intrudes upon the constitutional prerogatives 
of the Executive. To regard these concurrent resolutions as 
legally binding would impair the Executive’s constitutional 
role and might well foreclose effective judicial challenge to 
their constitutionality.? More important, I believe that your 


® The history of so-called “legislative veto” devices, of which § 431 of the 
GEPA is one, illustrates the difficulty in achieving judicial resolution of such 
an issue. Although Congress enacted the first such mechanism in 1932, only 
a few reported cases have potentially involved the constitutional question in- 
herent in the legislative veto, and a court has reached the issue only once. In 
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recognition of these concurrent resolutions as legally bind- 
ing would constitute an abdication of the responsibility of the 
Executive Branch, as an equal and coordinate branch of Gov- 
ernment with the Legislative Branch, to preserve the in- 
tegrity of its functions against constitutional encroachment. 
I, therefore, conclude that you are authorized to implement 
these regulations. 


Sincerely, 
BENJAMIN R. CIVILETTI. 
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Atkins v. United States, 556 F. 2d 1028 (Ct. Cl. 1977), cert. denied, 434 U.S. 
1009 (1978), the Court of Claims held, four-to-three, that the provision of the 
Federal Salary Act of 1967, 2 U.S.C. § 359(1)(B), which permits one House of 
Congress to disapprove the President’s proposed pay schedule under the Act, 
is not unconstitutional, and that the Senate's veto of a proposed judicial salary 
increase was therefore lawful. This Department, representing the United 
States, argued that the veto was unconstitutional, but that, because the veto 
authority was not severable from the remainder of the Salary Act, the plain- 
tiffs had no right to additional pay. The latter view was sustained in McCorkle 
v. United States, 559 F.2d 1258 (4th Cir. 1977), cert. denied, 434 U.S. 1011 
(1978). 

Other cases in which the validity of a legislative veto device has been argued include 
Chadha v. Immigration and Naturalization Service, No. 77-1702 (9th Cir., argued 
April 10, 1978); and Clark v. Vateo, 599 F.2d 642 (D.C. Cir. aff'd, 431 U.S. 950 (1977) 
(issue not ripe for determination). 


RIGHTS-OF-WAY ACROSS NATIONAL FORESTS 


The Act of June 4, 1897, does not grant a right of access to owners of land 
surrounded by national forests, other than actual settlers, and the Sec- 
retary of Agriculture has discretionary authority to deny such access un- 
less a right otherwise exists. 


The common law doctrine of easement by necessity does not apply to land 
owned by the Federal Government, but a right of access may be implied 
from the terms ofa Federal land grant in some circumstances. No statutes 
currently modify any such implied right found to exist. 


Absent a prior existing access right, the Secretary of Agriculture may deny 
“adequate access” to land within a National Forest wilderness area, but 
must offer a land exchange as indemnity. 


JUNE 23, 1980. 
THE SECRETARY OF AGRICULTURE. 

My DEAR MR. SECRETARY: This replies to your letter of Sep- 
tember 18, 1979, requesting my opinion on several questions 
concerning access rights of private owners of land located 
within the boundaries of the national forests. Your letter 
poses the following questions: 

(1) Whether the Organic Act of June 4, 1897, grants to 
private landowners,” other than actual settlers, a right of 
ingress to and egress from their properties located within the 
exterior boundaries of the national forests or whether you 
may deny such access; 

(2) Whether private landowners with property located 
within the exterior boundaries of the national forests have a 
right-of-way across national forest lands by implied ease- 
ment or easement by necessity enforceable against the Fed- 
eral Government; and, if so, whether this right-of-way is lim- 
ited to those instances in which the United States by its 
conveyance created a situation in which nonfederal lands are 
surrounded by public lands; 

(3) Whether, if'a right-of-way exists across national forests, 
it has been modified by: 


1 Act of June 4, 1897, ch. 2, § 1, 30 Stat. 36 (codified at 16 U.S.C. 478). 
2 As used in this opinion, the term “private landowners” refers to all non- 
federal landowners unless otherwise indicated. 
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(a) The Organic Act of June 4, 1897, 16 U.S.C. 478; 

(b) The Wilderness Act, § 5(a), 16 U.S.C. 1134(a); 

(c) The Act of October 13, 1964, 16 U.S.C. 532-538; 

(d) The Montana Wilderness Study Act of 1977, § 3, 16 
U.S.C. 1132 note; or 

(e) any other statute; and 

(4) Whether § 5(a) of the Wilderness Act, 16 U.S.C. 1134(a), 
authorizes you to deny access and offer as indemnity an ex- 
change of national forest land for private land, or whether 
the private landowner may insist on a right of access. 

I conclude, first, that the Organic Act of June 4, 1897, does 
not grant a right of access to owners of land surrounded by 
national forests, other than actual settlers, and that you have 
discretionary authority to deny such access, provided that a 
right of access does not otherwise exist. Of course, access can- 
not be denied arbitrarily. 

Second, in my opinion, the common law doctrine of ease- 
ment by necessity does not apply to land owned by the Fed- 
eral Government. A right of access may be implied from the 
terms of a Federal land grant only if Congress intended to 
grant the right. This intent may be shown from the circum- 
stances surrounding the grant, including the purpose for 
which it was made. 

Third, none of the statutes you have asked us to consider, 
nor any others that we have found, would modify such a right 
in any case in which it is found to exist. 

Fourth, I conclude that, absent a prior existing access 
right, you may deny “adequate access” under the Wilderness 
Act, but you must offer a land exchange as indemnity. 


I. 


Your first question is whether Congress has given private 
inholders® a statutory right of ingress and egress with re- 
spect to their property, including a right to build roads. Con- 


3 An “inholder’” is a landowner whose property is completely surrounded by 
property owned by the United States. Again, as used in this opinion the term 
“private inholder’” refers to all nonfederal inholders. 
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gress clearly has the power to grant such statutory rights. 
The question is whether it has done so. 

Your Department concludes that the Organic Act of June 
4, 1897, grants a right of access, including a right to build 
roads, to all owners of land surrounded by national forest re- 
serves. Section 478, the codification of § 1 of the Act, pro- 
vides: 


Nothing in sections 473 to 478, 479 to 482 and 551 
of this title shall be construed as prohibiting the 
egress or ingress of actual settlers residing within 
the boundaries of national forests, or from crossing 
the same to and from their property or homes; and 
such wagon roads and other improvements may be 
constructed thereon as may be necessary to reach 
their homes and to utilize their property under such 
rules and regulations as may be prescribed by the 
Secretary of Agriculture. Nor shall anything in such 
sections prohibit any person from entering upon such 
national forests for all proper and lawful purposes, 
including that of prospecting, locating, and develop- 
ing the mineral resources thereof. Such persons must 
comply with the rules and regulations covering such 
national forests. 


In 1962, Attorney General Kennedy was asked by the Sec- 
retary of Agriculture for his opinion on the meaning of this 
statute. See 42 Op. Atty. Gen. 127 (1962). Prior to 1962, your 


“ The power to control public lands is granted to Congress by the Constitu- 
tion: 


The Congress shall have Power to Dispose of and make all needful Rules 
and Regulations respecting the Territory or other property belonging to the 
United States.... 


U.S. Const., art. IV, § 3, cl. 2. This comprehensive congressional authority over 
public lands includes the power to prescribe the times, conditions, and mode 
of transfer (United States v. Gratiot, 39 U.S. (14 Pet.) 526, 537-38 (1840)); to 
declare the effect of title emanating from the United States (Bagrell v. Brod- 
erick, 38 U.S. (13 Pet.) 436, 450 (1839)); and to prevent unlawful occupation of 
public property (Camfield v. United States, 167 U.S. 518, 525 (1897)). In Kleppe 
v. New Mexico, 426 U.S. 529, 539 (1976), the Court stated: “{[WJhile the fur- 
thest reaches of power granted by the Property Clause have not yet been def- 
initely resolved, we have repeatedly observed that the power over public lands 
thus entrusted to Congress is without limitation.” 
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Department interpreted the first sentence of § 478 as grant- 
ing a right of access to all owners of land surrounded by a 
national forest. It reasoned that the term “ingress and 
egress” included the construction of wagon roads, and that 
the term “actual settlers” included any person or corporation 
owning property within the boundaries of national forests. 
As a result, private landowners including lumber corpora- 
tions were considered to have a statutory right to build log- 
ging roads. Id. at 130. Attorney General Kennedy opined that 
the term “actual settlers” includes original settlers who re- 
side on the land, and excludes corporations and other busi- 
ness entities.” He further concluded that the Secretary of 
Agriculture has discretionary authority to impose a reci- 
procity requirement on requests by inholders, other than ac- 
tual settlers, to use existing roads or to build new roads 
within national forests. Id. at 142-45. 

You have advised us that notwithstanding the 1962 opin- 
ion, your Department has continued to maintain that § 478 
creates a right of access for all private inholders. This inter- 
pretation, you have informed us, has been based upon the 
second sentence of § 478, which was not directly addressed 
in the 1962 opinion. My review of the reasoning set forth in 
that earlier opinion, as well as my analysis of § 478 and its 
legislative history, convinces me that no such access right 
exists. 

The 1962 opinion analyzed § 478 by dividing it into the fol- 
lowing three categories: (1) ingress and egress of actual set- 
tlers; (2) construction of wagon roads and other improve- 
ments by actual settlers; and (3) entry upon the national 
forest for all proper and lawful purposes by any person. Id. 
at 127, 138-39. We are concerned here only with the third 
category because you inquire as to the rights of landowners 
other than actual settlers. In this category, “entry upon” may 
be subdivided into entry by mere ingress and egress, in par- 
ticular the use of existing roads, and entry requiring con- 
struction of roads. Section 478 provides that any entry upon 


5 Between the extremes of the original settler and corporations or business 
entities are intermediary types of property owners such as heirs or assigns of 
an actual settler. The 1962 opinion did not consider whether those intermedi- 
ary property owners are “actual settlers” within the meaning of the Act. 42 Op. 
Atty. Gen. 127, 138 (1962). 
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the forest reserve by any person is subject to the rules and 
regulations covering such national forests. The question now 
presented, therefore, is whether the Secretary’s regulations 
may, in appropriate cases, include denial of the requested 
entry. 

To determine correctly the scope of rights protected by the 
1897 Act, it is necessary to study carefully the language of 
the Act itself, and its legislative history. As the legislative 
history is fully summarized in the 1962 opinion, I note only 
the aspects particularly relevant here. At the outset, it is 
helpful to review the sequence of events which led to the pas- 
sage of the Act. During the 1800’s the public entered freely 
upon Federal land, and Congress, although it did not provide 
specific legal authority for most uses of the public domain, 
made no serious attempt to halt such uses. See generally G. 
Robinson, The Forest Service 2—5 (1978); Clawson & Held, 
The Federal Lands 46 (1957). This tacit approval constituted 
an open invitation to the public to avail itself of the Federal 
land without specific authorization. Most people assumed 
that the United States was a temporary titleholder and that 
the land would eventually pass into private ownership. See 
R. Robbins, Our Landed Heritage: The Public Domain, 
1776—1970, 5-6 (1976). The public land laws of the era, in- 
cluding preemption laws,® homestead laws,’ and mining 
laws,® presumed unimpeded access to the public domain. 


6 The Act of May 29, 1830, 4 Stat. 420-21, first granted preemption rights 
to settlers. Under its terms, any person who had settled on the public domain 
and had cultivated a tract of land was authorized to purchase any number of 
acres up to a maximum of 160 acres upon paying to the United States a min- 
imum price for the land. 

7 The first homestead act was passed in 1862. Act of May 20, 1862, 12 Stat. 
392-93. It provided that certain persons could enter unappropriated public 
lands and, upon satisfying certain conditions, obtain a Government patent 
therefor. 

® The Mining Law of 1866 (Act of July 26, 1866, ch. 262, 14 Stat. 251) opened 
mineral deposits on public lands to exploration, claim, and occupation. The 
only specific reference to rights-of-way appeared in § 8, which granted a right- 
of-way for the construction of highways over public lands not reserved for pub- 
lic uses. The Mineral Location Law of 1872 (Act of May 10, 1872, ch. 752, 17 
Stat. 91-96) did not mention access across the public domain. From the out- 
set, however, Federal mining laws have been construed as an invitation to en- 
ter, discover, and locate claims upon public lands not withdrawn or reserved. 
See, e.g., Union Oil Co. v. Smith, 249 U.S. 337, 346-47 (1919); United States 
v. Cartile, 67 I.D. 417, 421 (1960). See generally J. Lonergan, Access to Inter- 
mingled Mineral Deposits, Mining Claims and Private Lands Across Sur- 
rounding Public Domain and National Forest Lands, 8 Land & Water L. Rev. 
124 (1973). 


248 Rights-of-Way Across National Forests 


This policy of unimpeded access was recognized by the 
Supreme Court in Buford v. Houtz, 133 U.S. 320, 326 (1890), 
a case in which the Court considered the complaints of own- 
ers of alternate odd-numbered sections of land that sheep- 
owners were damaging their land by driving sheep across it 
to reach the even-numbered sections of the public domain. 
The Court denied plaintiffs’ request for an injunction with 
the following explanation: 


We are of opinion that there is an implied license, 
growing out of the custom of nearly a hundred years, 
that the public lands of the United States... shall 
be free to the people who seek to use them where they 
are left open and unenclosed, and no act of govern- 
ment forbids this use.... 


The whole system of the control of the public lands 
of the United States as it had been conducted by the 
Government, under acts of Congress, shows a liber- 
ality in regard to their use which has been uniform 
and remarkable. 


133 U.S. at 326-27. The Court refused to allow the com- 
plainants, under the pretense of owning a small portion of a 
tract of land, to obtain control over the entire tract and 
thereby deny defendants their privilege to use the public do- 
main. 133 U.S. at 322. See also Broder v. Water Co., 101 U.S. 
274, 276 (1879) (court noted conduct of Government encour- 
aging development of mines and construction of canals and 
ditches on public domain); Forbes v. Gracey, 94 U.S. 762 
(1876) (court noted tacit consent to enter upon the public 
lands for the purposes of mining); Atchison v. Peterson, 87 
U.S. (20 Wall.) 507 (1874) (court noted “silent acquiescence” 
to the general occupation of the public lands for mining). 

In the late nineteenth century, efforts expanded to protect 
the nation’s natural resources from the results of what was 
perceived as overly generous land use policies. See R. Rob- 
bins, supra p. 247, at 301-24. In 1891, the Congress passed 
a law authorizing the President to reserve forest lands from 
the public domain. Act of March 3, 1891, ch. 561, § 24, 26 
Stat. 1103. One provision of this Act, § 24, later known as 
the Forest Reserve Act of 1891, was added as an amendment 
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by the conference committees.? The amended bill was con- 
sidered in the closing days of the Congress on an oral pre- 
sentation of its terms, no printed version being available. It 
was approved with little debate./° The status of these forest 
reserves was not defined, nor were guidelines provided for 
the management of the reserves. 

On February 22, 1897, President Cleveland, pursuant to 
the 1891 Act, issued proclamations placing approximately 20 
million acres of public land in forest reserves. Presidential 
Proclamation Nos. 19-31, Feb. 22, 1897, 29 Stat. 893-912. 
Within the boundaries of the reserves were villages, patented 
mining claims, homestead claims of actual settlers and other 
developments. See 30 Cong. Rec. 901—02 (1897). Each of the 
proclamations contained the following admonition: “Warn- 
ing is hereby expressly given to all persons not to enter or 
make settlement upon the tract of land reserved by this 
proclamation.” See, e.g., 29 Stat. 894 (1897). The proclama- 
tions also prohibited the general use of timber on the re- 
serves, and jeopardized other theretofore legitimate activi- 
ties of persons living within or near the reserves. 

Congressmen from states affected by the proclamations ex- 
pressed outrage at what they considered the President’s 
hasty and ill-advised action. 30 Cong. Rec. 902 (1897). This 
reaction culminated in the passage of an amendment to the 
Sundry Civil Expense Appropriation Act, 30 Stat. 36 (1897). 
This amendment was designed to solve the “difficulties sur- 
rounding these forest reservations” (Jd. at 900) and to pro- 
vide for “administering the forest so reserved” (Jd. at 909).1? 


® Section 24 provided: 


(TjJhe President of the United States may, from time to time, set apart 
and reserve, in any State or Territory having public land bearing forests, 
in any part of the public lands wholly or in part covered with timber or 
undergrowth, whether of commercial value or not, as public reservations, 
and the President shall, by public proclamation, declare the establish- 
ment of such reservations and the limits thereof. 


10 Some Senators expressed concern about not knowing exactly what was in 
the report, but the majority felt that in the closing days of the session “there 
has got to be something taken for granted or else the public business cannot 
go forward as it should.” 22 Cong. Rec. 3546—47 (1891). The brief House debate 
appears at 22 Cong. Rec. 3613-16 (1891). 

11 The amendment temporarily restored the withdrawn lands to the public 
domain by suspending the operation of the presidential proclamations for ap- 
proximately one year. 30 Cong. Rec. 899—900 (1897). It also clarified the Pres- 
ident’s authority to revoke, modify, or suspend such proclamations. 
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Senator Carter of Montana explained that the amendment 
was offered “not for the purpose of benefitting any particu- 
lar individual or class of individuals, but for the purpose of 
permitting existing communities in the United States to en- 
joy the privileges which have ordinarily been accorded to the 
pioneer settlers on the frontier everywhere.” Id. at 902. Other 
senators also criticized the provision prohibiting entry or set- 
tlement upon the reserves. Jd. at 910-11. Senator Allison of 
Iowa stated: “[I]f segregations are made I think every inter- 
est existing at the time, however remote it may be, should 
be protected.” Jd. at 911 (emphasis added). The House de- 
bate on the amendment indicates that the congressmen also 
were concerned about preserving existing uses of the forest 
reserves. Id. at 1007—13 (remarks of Representatives Castle, 
Knowles, Lacy, and DeVries).}* 

The bill was referred to a conference committee, which re- 
ported the bill without changes in or comments upon the ac- 
cess section. Id. at 1242-43. During the Senate debate on the 
conference report, some of the same western senators on 
whose behalf the amendment was introduced sought to 
change the clause “actual settlers residing within the bound- 
aries of national forests” to “bona fide settlers or owners 
within a reservation.” Jd. at 1278-81. Senator White ex- 
plained that the provision as drafted did not adequately pro- 
tect all persons who had acquired title in fee from the Gov- 
ernment. Jd. at 1278. The amendment was defeated. Id. at 
1285. Opponents of the amendment emphasized that there 
was no intent to deprive any person of access to his property, 
and that “whatever rights have been acquired as respects the 
public lands under the public land laws are reserved and pre- 
served.” Id. at 1283. It was noted that entry upon the forests 
was subject to the rules and regulations of the Secretary of 
Interior (who then had this administrative authority) and 
that such rules would not likely prevent access to a person’s 
home. Id. at 1280 (remarks of Senator Berry). Notwith- 
standing the concession that the bill was “imperfect,” the con- 
ference report was agreed to. It was pointed out that further 
amendment would cause substantial delay and that any evils 
could be corrected by subsequent legislation. Jd. at 1282-83. 


'2 For a complete discussion of this legislative history, see 42 Op. Atty. Gen. 
127, 1385-38 (1962). 
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The House adopted the conference report without debate on 
this provision. Jd. at 1397-401. 

This legislative history demonstrates that the effect of the 
second sentence of § 478 is to protect whatever rights and li- 
censes with regard to the public domain existed prior to the 
reservation. We interpret the provision as a congressional 
declaration that the establishment of forest reserves would 
not alter the long-standing policy of allowing unimpeded ac- 
cess to the public land or interfere with the rights of persons 
then using the land, not as an affirmative grant of a broad 
right of entry to all persons. The express language of the 
statute provides that nothing in the act shall be construed 
to prohibit certain activities. The language grants no rights 
not already in existence. See R. Robbins, supra p. 247, at 323; 
John Ise, The United States Forest Policy 140 (1920). 

The protection of “lawful” and “proper” entry upon the re- 
serves cannot be construed to limit congressional authority 
to regulate such entry. No vested right to use the public do- 
main for a particular purpose arises from the Government’s 
mere acquiescence in such use. In Light v. United States, 220 
U.S. 523 (1911), the Court wrote: 


[W]ithout passing a statute, or taking any affirma- 
tive action on the subject, the United States suffered 
its public domain to be used for such purposes. There 
thus grew up a sort of implied license that these 
lands, thus left open, might be used so long as the 
Government did not cancel its tacit consent. Buford 
v. Houtz, 133 U.S. 326. Its failure to object, however, 
did not confer any vested right on the complainant, 
nor did it deprive the United States of the power of 
recalling any implied license under which the land 
had been used for private purposes. 


Id. at 535. See also The Yosemite Valley Case, 82 U.S. (15 
Wall.) 77 (1872); Frisbie v. Whitney, 76 U.S. (9 Wall.) 187, 
194 (1869). 

Section 478 clearly subjects entry upon the national forests 
to reasonable regulation by the Secretary. Prior to the en- 
actment of the Federal Land Policy and Management Act of 
1976 (FLPMA), 43 U.S.C. 1701-1782, and its repeal of § 2 of 
the Act of June 4, 1897, 16 U.S.C. 551, insofar as the latter 
section applied to the issuance of rights-of-way through pub- 
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lic lands, the Secretary was required to read § 478 and § 551 
together. United States v. Grimaud, 220 U.S. 506, 515 (1911). 
Section 551 provides that the Secretary shall “make such 
rules and regulations and establish such service as will in- 
sure the objects of such reservations, namely, to regulate 
their occupancy and use and to preserve the forests thereon 
from destruction....” This section was held to confer upon 
the Secretary a “broad scope of regulation” intended to “be 
effective.” See 42 Op. Atty. Gen. 127, 140, citing Chicago Mil. 
& St. P. Ry. v. United States, 218 F. 288, 298 (9th Cir. 1914), 
affd, 244 U.S. 358 (1917); Shannon v. United States, 160 F. 
870, 873 (9th Cir. 1908). In Grimaud, the Court stated that 
the Secretary “is required to make provisions to protect the 
forest reserves from depredation and harmful uses.” 220 U.S. 
at 552. The Secretary’s authority to grant rights-of-way 
across national forest lands now is based on 16 U.S.C. 
532-538, and FLPMA, 43 U.S.C. 1761-1771. Both statutes 
authorize the Secretary to protect the forest lands.1* 

This interpretation is consistent with the 1962 opinion of 
the Attorney General.!* His review of the legislative history 


13 Section 504 of FLPMA, 43 U.S.C. 1764, directs the Secretary to issue reg- 
ulations with respect to the terms and conditions of the rights-of-way. Section 
505, 43 U.S.C. 1765, requires, inter alia, that each right of way permit contain 
terms and conditions which will “protect the environment,” “protect Federal 
property,” and “otherwise protect the public interest in the lands traversed by 
the rights-of-way or adjacent thereto.” The Act of October 13, 1964, 16 U.S.C. 
532-538, which generally concerns the construction and maintenance of a sys- 
tem of roads within the national forests, authorizes the Secretary to grant per- 
manent or temporary easements “under such regulations as he may prescribe.” 
16 U.S.C. 533. 

14 In 1964, in response to the Attorney General’s 1962 opinion, Congress 
passed legislation giving the Secretary the authority to grant permanent or 
temporary easements over lands managed by the Department of Agriculture. 
Pub. L. No. 88—657, § 2, 78 Stat. 1089 (1964). The committee reports of both 
the House and the Senate indicate that Congress understood the Attorney Gen- 
eral’s opinion to hold that § 478 was “not to be construed as a statutory guar- 
antee of access to private lands within the national forests.” S. Rep. No. 1174, 
88th Cong., 2d Sess. 4 (1964); H.R. Rep. No. 1920, 88th Cong., 2d Sess. 4 (1964). 
In the Senate report, the committee stated: 


It should be expressly noted that this legislation is intended neither to af- 
firm nor to abrogate the Attorney General's interpretation of the act of June 
4, 1897 (30 Stat. 36, 16 U.S.C. 478), with respect to the act’s assurance or 
lack of assurance concerning access to private lands across national forest 
lands. However, the predictable effect of this legislation will be to minimize 
the likelihood of litigation between the United States and private landown- 
ers designed to test applications of the Attorney General's interpretation 
of the act of June 4, 1897. This legislation will provide to most owners of 
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of § 478 disclosed a legislative desire to protect explicitly only 
the rights of ingress and egress of actual settlers. 42 Op. Atty. 
Gen. 127, 138. He found that entry upon the national forests 
by all other persons is subject to your rules and regulations 
covering the forests and discussed the scope of your regula- 
tory authority as follows: 


As the Supreme Court pointed out in United States 
v. Grimaud, 220 U.S. 506, 516-17, it is your function 
to determine what private use of the national forests 
in any given case is consistent with the purposes 
sought to be attained by the statute. The imposition 
of harsh and onerous requirements not related to the 
benefit received or to your general responsibility to 
preserve and manage the national forests, might well 
constitute an abuse of discretion. 


42 Op. Atty. Gen. at 147. 


Your Department argues that it has a long-standing pol- 
icy that the Secretary is without discretion to deny access 
under § 478, and that a change in this policy would have a 
drastic effect on the well-established expectations of 
landowners within the national forests. It is a familiar prin- 
ciple that interpretations made contemporaneously with the 
enactment of a statute and consistently followed for a long 
period are entitled to great weight, particularly if they have 
been relied on by the public. See Zuber v. Allen, 396 U.S. 168, 
192-93 (1969); Alaska S.S. Co. v. United States, 290 U.S. 256, 
262 (1933); Norwegian Nitrogen Products Co. v. United 
States, 288 U.S. 294, 315 (1933). Correspondingly, when an 
agency’s interpretation has been neither consistent nor long- 
standing, the weight given it diminishes accordingly. See 
Southeastern Community College v. Davis, 422 U.S. 397, 
411-12 (1979); United Housing Foundation, Inc. v. Forman, 
421 U.S. 837, 858-59 n.25 (1975). Prior to 1962, your De- 


(Continued) 


private land a satisfactory alternative to statutory assurance of access to 
and from their lands. The committee therefore recommends enactment of 
the land as amended. 


Amendments which would have created a statutory right of access were re- 
jected both in committee (S. Rep. No. 1174, at 8) and on the Senate floor. 110 
Cong. Rec. 16413—15 (1964). 
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partment relied on the first sentence of § 478 to find the same 
rights you now find in the second sentence. This 1962 revi- 
sion of the Department’s interpretation occurred almost 70 
years after enactment of the statute.!° 

In any case, to the extent that my judgment is governed 
by the customary rules of statutory construction, I am guided 
by the overriding rule that the statute, and not the agency’s 
interpretation, is conclusive. See, e.g., Volks Wagenwerk v. 
Federal Maritime Commission, 390 U.S. 261, 272 (1968). Ad- 
ditionally, I am persuaded by the legislative history and by 
the common sense rule that legislative history disclosing 
Congress’ intent is entitled to more weight than a conflict- 
ing administrative interpretation and must control. See Nor- 
weigian Nitrogen Products Co. v. United States, 288 U.S. 294, 
315 (1933); Sutherland, Statutes and Statutory Construction 
§ 49.04 (1973 & Supp. 1975). 

In sum, I conclude that § 478 does not grant access rights 
to private inholders other than actual settlers. In my opin- 
ion, absent a right of access otherwise granted to the 
landowner by Congress, you may deny requested access if 
such denial will protect the public interest in the land to be 
traversed. Because you may not arbitrarily deny access to 
private landowners, I do not foresee that this interpretation 

will have a drastic effect on their expectations. 


Il. 


Your second question is whether an inholder has an ease- 
ment by necessity or other implied easement across national 
forest land. The conclusion in Part I (that § 478 does not grant 
a right of access to private property across national forest re- 
serves, and that, absent an access right otherwise guaran- 
teed to a landowner by Congress, § 478 allows denial of ac- 
cess) renders apparent the importance of this question. 

In the 1962 opinion, the Attorney General stated that 
whether an easement by necessity lies against the Govern- 
ment is a complex and controversial question. While he con- 
cluded that it need not be decided at that time, the Attorney 


15 In Soriano v. United States, 494 F.2d 681, 683 (9th Cir. 1974), the court 
declined to give special deference to a regulation promulgated more than 100 
years after enactment of the statute. 
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General nonetheless offered his view that such an easement 
does not exist over public lands. 42 Op. Atty. Gen. 127, 148. 
It is also my view that the common law doctrine of easement 
by necessity does not apply to congressional disposition of 
the public domain. This does not mean, however, that access 
cannot otherwise be implied. In my opinion, access may be 
implied if it is necessary to effectuate the purpose for which 
the land was granted. 

The doctrine of easement by necessity is a common law 
property concept that was recently described by the Supreme 
Court as follows: “Where a private landowner conveys to an- 
other individual a portion of his lands in a certain area and 
retains the rest, it is presumed at common law that the 
grantor has reserved an easement to pass over the granted 
property if such passage is necessary to reach the retained 
property.” Leo Sheep Co. v. United States, 440 U.S. 668, 679 
(1979).4© Authoritative treatises on property law identify 
three basic prerequisites to the creation of an easement by 
necessity.!” First, the titles to the two tracts in question at 
some time must have been held by one person. This is the 
unity-of-title requirement. Second, the unity of title must 
have been severed by a conveyance of one of the tracts. Third, 
the easement must be necessary in order for the owner of the 
dominant tenement to use his land. This necessity must ex- 
ist both at the time of the severance of title and at the time 
of application for the exercise of the easement.!® See 3 Pow- 


16 Tn Leo Sheep, the Court considered the question whether the United States 
had reserved an easement to pass over lands which had passed from Federal 
ownership. Your inquiry, conversely, is whether the United States granted an 
easement to a Federal land grantee to pass over retained lands to reach the 
conveyed property. The Leo Sheep case is discussed infra at page 260, note 28. 

17 See generally 3 Powell on Real Property § 410 (1979); 2 Thompson on Real 
Property § 363, at 424-27 (1961 & Supp. 1978); 3 Tiffany, Law of Real Prop- 
erty § 793 (3d ed. 1939 & Supp. 1979); Comment, Easements By Way of Ne- 
cessity Across Federal Lands, 35 Wash. L. Rev. 105, 107 (1960). 

18 Courts have emphasized various factors in applying this doctrine. The Re- 
statement of Property § 476, lists some of these factors: 

(a) whether the claimant is the conveyor or the conveyee; 

(b) the terms of the conveyance; 

(c) the consideration given for it; 

(d) whether the claim is made against a simultaneous conveyee; 
(e) the extent of the necessity; 

(f) whether reciprocal benefits result to the conveyor or conveyee; 
(g) the manner of use of the land before conveyance; 

(h) the extent to which prior use was known. 
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ell on Real Property § 410, at 34—59 to 34—60 (1979); Simon- 
ton, Ways By Necessity, 25 Colum. L. Rev. 571, 573-79 
(1925). Whether this doctrine applies to the government has 
not been resolved. Courts and commentators have differed.!® 
To determine whether the doctrine applies to property of the 
Federal Government, it is necessary to determine what law 
controls. Here Federal law must control. The Constitution 
vests in Congress alone authority to dispose of and make 
needful rules concerning the public domain. U.S. Const., art. 
IV, § 3, cl. 2. As [have noted earlier in this opinion, this power 
is vested in Congress “without limitation.” United States v. 
Gratiot, 39 U.S. (14 Pet.) 526, 537 (1840). See also Kleppe v. 
New Mexico, 426 U.S. 529, 536 (1976); United States v. San 
Francisco, 310 U.S. 16, 29-30 (1940). The construction of 
grants by the United States has been held to be a Federal, 
not a state, question. United States v. Oregon, 295 U.S. 1, 
27—28 (1935); Packer v. Bird, 137 U.S. 661, 669 (1891).?° With 
regard to implying an easement across land which the United 
States still holds in trust for the public, therefore, Federal 
law must control. Utah Power & Light Co. v. United States, 
243 U.S. 389, 404 (1917).21 Federal property can be made 


19 See, e.g., United States v. Dunn, 478 F.2d 443 (9th Cir. 1973) (holding, with 
one judge dissenting, that the doctrine is applicable); Sun Studs, Inc., 83 I.D. 
518 (1976) (holding that the doctrine is not applicable). Some commentators 
state that ways of necessity do not arise against the sovereign. 2 G. Thomp- 
son, Commentaries on the Law of Real Property § 362, at 417 (1961); Jones on 
Easements § 301, at 247 (1898). Others conclude that the doctrine should be 
applicable. 3 Powell on Real Property § 410 at 34-73 to 34—74 (1979); 3 Tiffany, 
Law of Real Property § 793 (3d ed. 1939). 

40 When, however, the land has passed from Federal ownership, it becomes 
subject to the laws of the state in which it is located. See Oregon ex rel. State 
Land Bd. v. Corvallis Sand & Gravel Co., 429 U.S. 363, 372 (1977). It follows, 
therefore, that where title to both a dominant and servient tenement has 
passed from Federal ownership, the question whether the unity-of-title re- 
quirement is satisfied by prior Government ownership is a question of state 
law. State courts have reached differing opinions on this question. Courts in 
California, Florida, Indiana, Oklahoma, Tennessee, and Texas have concluded 
that unity-of-title cannot be based on prior Government ownership. Bully Hill 
Copper Mining & Smelting Co. v. Bruson, 4 Cal. App. 180, 87 P. 237, 238 (1906); 
Guess v. Azar, 57 So. 2d 443, 444 (Fla. 1952); Continental Enterprise, Inc. v. 
Cain, 296 N.E. 2d 170, 171 (Ind. 1973); Dudley v. Meggs, 153 P. 1121, 1122 
(Okla. 1915); Pearne v. Coal Creek Min. & Mfg. Co., 90 Tenn. 619, 627-28, 18 
S.W. 402—04 (1891); State v. Black Bros., 116 Tex. 615, 629-30, 297 S.W. 213, 
218-19 (1927). Courts in Arkansas, Missouri and Montana have reached the 
opposite conclusion. Arkansas State Highway Comm'n v. Marshall, 485 S.W. 
2d 740, 743 (Ark. 1972); Synder v. Warford, 11 Mo. 513, 514 (1848); Violet v. 
Martin, 62 Mont. 335, 205 P. 221, 223 (1922). 

“1 The rules adopting state law to determine what riparian rights pass in a 
Federal grant are not applicable to the question of ways across Federal land. 
Utah Power & Light Co. v. United States, 243 U.S. 389, 411 (1917). See Ore- 
gon ex rel. State Land Bad. v. Corvallis Sand & Gravel Co., 429 U.S. 363, 372 
(1977), United States v. Oregon, 295 U.S. 1, 27 (1935); Hardin v. Jordan, 140 
U.S. 371 (1891). 
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subject to state law only when congressional authorization 
is clear and unambiguous. See EPA v. California ex rel. State 
Water Resources Control Bd., 426 U.S. 200, 211 (1976); 
Kleppe v. New Mexico, 426 U.S. 529, 536 (1976). 

To determine what rights have passed under Federal law, 
it is necessary to interpret the statute disposing of the land.?? 
It is a recognized principle that all Federal grants must be 
construed in favor of the Government “lest they be enlarged 
to include more than what was expressly included.” United 
States v. Grant River Dam Authority, 363 U.S. 229, 235 
(1960); United States v. Union Pac. Ry., 353 U.S. 112, 116 
(1957).23 In Pearsall v. Great No. Ry., 161 U.S. 646, 664 
(1895), the Court wrote: “Nothing is to be taken as conceded 
... but what is given in unmistakeable terms, or by an im- 
plication equally clear.” These general rules must be applied 
to defeat the intent of Congress, however. The Supreme 
Court has stated that public grants are “not to be construed 
as to defeat the intent of the legislature, or to withhold what 
is given either expressly or by necessary or fair implication 
....” United States v. Denver & Rio Grande R.R., 150 U.S. 
1, 14 (1893). In all cases, the intent of Congress must con- 
trol. Id. See also Missouri, K. & T. Ry. v. Kansas Pac. Ry., 97 
U.S. 491, 497 (1878). 

These rules dictate that ifit is clear that Congress intended 
to grant access, such access must be acknowledged, its scope 
consistent with the purposes for which the grant was made.”* 
An implied easement defined by the actual intent of Con- 
gress must be distinguished from an easement by necessity, 
which relies on a presumed intent of the parties. There are 
no clear uniform rules for determining the scope of an ease- 
ment by necessity. In some cases, it has been held that the 
scope includes whatever access is necessary for any reason- 


22 We note that your Department, without reaching the easement-by-neces- 
sity issue, has concluded that an examination of the granting statute is es- 
sential to determining access rights. See Memorandum: Access to State and 
Private Inholdings in National Forests, at 18, U.S. Dept. of Agriculture (Oct. 
31, 1979). 

23 See also Camfield v. United States, 167 U.S. 518, 524-26 (1897); United 
States v. Clarke, 529 F.2d 984, 986 (9th Cir. 1976). 

24 See Curtin v. Benson, 222 U.S. 78, 86 (1911). In United States v. 9,947.71 
Acres, 220 F. Supp. 328, 331 (D. Nev. 1963), the court recognized an implied 
access right for mining purposes where a mining claim owner had to cross pub- 
lic domain to reach his claim. Cf. Arizona v. California, 373 U.S. 546, 599-600 
(1963); Winters v. United States, 207 U.S. 564, 575—77 (1908). These cases rec- 
ognize an implied reservation of water rights for Indian reservations. 
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able, beneficial use of the dominant tenement, not merely 
the use for which the grant was made. See, e.g., New York 
Cent. R.R. v. Yarian, 219 Ind. 477, 39 N.E. 2d 604, 606 (1942); 
Soltis v. Miller, 444 Pa. 357, 283 A.2d 369, 370—71 (1971); 
Meyers v. Dunn, 49 Conn. 71, 78 (1881); Whittier v. Winkley, 
62 N.H. 338, 339-40 (1882); Jones on Easements § 323 
(1898). Since the common law doctrine is based on the pre- 
sumed intent of the parties, its operation may have the ef- 
fect of disregarding or possibly frustrating the intention of 
the grantor, absent express language in the conveyance 
denying an easement. 2 G. Thompson, Law of Real Property 
§ 362 (1961), citing Lord v. Sanchez, 136 Cal. App. 2d 704, 
289 P.2d 41 (1955); Moore v. Indiana & Michigan Elec. Co., 
299 Ind. 309, 95 N.E. 2d 210 (1950). Thus, if the doctrine 
were allowed to operate where the Government is the 
grantor, the actual intent of Congress would, at the least, be- 
come irrelevant, and, in some cases, would be thwarted. 
Plainly, the application of the common law doctrine would 
be inconsistent with the established principles that the in- 
tent of Congress in disposing of Federal land must control, 
and that rights in Government land cannot be presumed to 
pass by implication.”° 

The doctrine of easements by necessity was developed to 
settle disputes between private parties, not disputes involv- 
ing the Federal Government.”° The Federal Government has 
at one time held title to over three-fourths of the territory of 
the United States; it today retains title to approximately one- 
third of the nation’s land. One-third of the Nation’s Land: A 
Report to the President and to Congress by the Public Land 
Law Review Comm’, at 8 (1970). It holds property as sov- 
ereign, as well as proprietor, and exercises power beyond that 
which is available to a private party. Kleppe v. New Mexico, 


25 It is noteworthy that after the Attorney General opined in 1962 that the 
doctrine of easements by necessity was not enforceable across Federal land, 
Congress has not modified the rule. Although this generally is not strong evi- 
dence when there is no indication that Congress was aware of the ruling (Zu- 
ber v. Allen, 396 U.S. 168, 194 (1969)), it is more persuasive when, as here, con- 
gressional action directly resulted from the opinion. See n.14, supra. See 
gZenerally Bean v. Ledmar, 368 U.S. 403, 412-13 (1962); United States v. Mid- 
west Oil Co., 236 U.S. 459, 481 (1915). 

26 The doctrine has been traced to early English origins. Simonton, Ways of 
Necessity, 25 Colum. L. Rev. 571, 572—78 (1925). It usually has been predi- 
cated on public policy favoring land utilization and a presumption of intent. 3 
Powell on Real Property § 410 at 34—59 to 34—60 (1979). 
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426 U.S. 529, 539 (1976); Light v. United States, 220 U'S. 
523, 536-37 (1911). Throughout its history, statutes have 
been enacted allowing access across its land.2’ It holds land 
in trust for all the people and in disposing of it is concerned 
with the public interest. Utah Power & Light Co. v. United 
States, 243 U.S. 389, 409 (1917); Causey v. United States, 240 
U.S. 399, 402 (1916). In Causey, the Court wrote that “the 
Government in disposing of its public lands does not assume 
the attitude of mere seller of real estate at its market value.” 
Id. 

For these reasons, other doctrines applicable to private 
landowners have been held inapplicable to the sovereign. In 
Jourdan v. Barrett, 45 U.S. (4 How.) 169, 184-85 (1846), the 
Supreme Court held that no prescriptive rights may be ob- 
tained against the sovereign, and in Field v. Seabury, 60 U.S. 
(19 How.) 323, 332-33 (1856), the Court held that Govern- 
ment patents may not be collaterally attacked as can grants 
from a private party. In United States v. California, 332 U.S. 
19 (1947), the Court refused to hold that the Federal Gov- 
ernment had forfeited by laches or estoppel its interest in lit- 
toral property, stating: “The Government, which holds its in- 
terests here as elsewhere in trust for all the people, is not to 
be deprived of those interests by the ordinary court rules de- 
signed particularly for private disputes over individually 
owned pieces of property... .” Id. at 40. 

These same reasons lead me to conclude, as did the Court 
in Leo Sheep, that the doctrine of easements by necessity as 
applicable to Federal lands is “somewhat strained, and ulti- 
mately of little significance” and that the “pertinent inquiry 


27 See e.g., Act of March 3, 1875, ch. 252, § 1, 18 Stat. 482 (repealed 1976) 
(right of way for railroads); Act of March 3, 1891, ch. 561, § 18 (repealed 1976) 
(right of way for irrigation ditches and canals); Act of Jan. 21, 1895, ch. 37, § 
1 (repealed 1976) (right of way for tramrods, canals, and reservoirs); Act of July 
26, 1866, ch. 262, § 8, 14 Stat. 253 (repealed 1976) (right of way for highways). 
These statutes were repealed by the Federal Land Policy and Management Act 
of 1976 (FLPMA), Pub. L. No. 94—579, §§ 501-511, 90 Stat. 2776—82 (codified 
at 43 U.S.C. 1761-1771). FLPMA provides, with certain exceptions, that rights 
of way across Government land can only be obtained as provided in that act. 
43 U.S.C. 1770. General and comprehensive legislation, prescribing a course 
of conduct to be pursued and the parties and things affected, and specifically 
describing limitations and exceptions, is indicative of a legislative intent that 
the statute should totally supersede and replace the common law dealing with 
the subject matter. Isbrandtsen, Co. v. Johnson, 343 U.S. 779, 787-88 (1952); 
Sneel v. Ruppert, 541 P.2d 1042 (Wyo. 1978); J. Sutherland, Statutes and Statu- 
tory Construction § 50.05 (1973 & Supp. 1978). 
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... 1s the intent of Congress.”2° A grantee is entitled instead 
to reasonable access across Government land to use his prop- 
erty for the purposes for which the land grant was made, if 
such an access right either expressly or impliedly arises from 
the act authorizing the land grant.”° 

To interpret correctly congressional intent underlying a 
statutory land grant, it is necessary to look at the condition 
of the country when the grant was made, as well as the de- 
clared purpose of the grant. Leo Sheep Co. v. United States, 
440 U.S. 668, 682 (1979); Winona & St. Paul R.R. v. Barney, 
113 U.S. 618, 625 (1885); Platt v. Union Pacif. R.R., 99 U.S. 
48, 64 (1878). In Superior Oil Co. v. United States, 353 F.2d 
34 (9th Cir. 1965), for example, the court looked to the pur- 
pose of the grant and concluded that the scope of the implied 
access was not broad enough to include the type of entry 
sought. The plaintiff oil company was a lessee of a religious 
mission which had received a land patent to facilitate and 
encourage its activities among the Indians. The land in ques- 


28 In Leo Sheep Co. v. United States, 440 U.S. 668 (1979), the Court, in hold- 
ing that the Federal Government does not have a reserved easement by ne- 
cessity across the land of its grantee or its grantee’s successor, wrote: 


First of all, whatever right of passage a private landowner might have, it 
is not at all clear that it would include the right to construct a road for pub- 
lic access to a recreational area. More importantly, the easement is not ac- 
tually a matter of necessity in this case because the Government has the 
power of eminent domain. Jurisdictions have generally seen eminent do- 
main and easements by necessity as alternative ways to affect the same re- 
sult....[S]tate courts have held that the “easement by necessity” doctrine 
is not available to the sovereign. 


Id. at 679-81 (footnotes omitted). Of course, the opinion in Leo Sheep is not alone 
dispositive of the question you have asked. It involved a claim by the Government 
grantor, not the private grantee, of an easement by necessity. The Court there 
did rely substantially on the power of eminent domain, and was careful not to 
decide the broader question of the availability of the easement-by-necessity 
doctrine generally. In an earlier case refusing to find a reserved way of necessity 
for a public easement across private land, a district court stated more broadly: 
“It is, in my judgment, very doubtful whether the doctrine of ways of necessity 
has any application to grants from the general Government under the public land 
laws.” United States v. Rindge, 208 F. 611, 618 (S.D. Cal. 1913). See also Sun 
Studs, Inc., 83 1.D. 518 (1976). But see Bydlon v. United States, 175 F. Supp. 891 
(Ct. Cl. 1959); Mackie v. United States, 195 F. Supp. 306 (D. Minn. 1961). 

29 Of course, even without such an entitlement, a landowner may apply for 
an easement permit under procedures established pursuant to other statutes. 
See FLPMA, 43 U.S.C. 1761-1771; Act of October 13, 1964, 16 U.S.C. 532 et 
seq. It cannot be assumed that Congress, or Federal regulatory authorities, 
will execute their power in such a way as to bring about injustice. See United 
States v. California, 332 U.S. 19, 40 (1947). 
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tion was surrounded by the Hopi Reservation, which the 
United States held in trust for the Indians. The issue on ap- 
peal was whether the oil company was entitled to move heavy 
equipment across the reservation to drill for oil on the leased 
property. In ruling that access was limited to the scope of the 
grant, the court stated: 


Certainly it cannot be said either that public policy 
demands or that the Indians’ trustee impliedly in- 
tended a grant of a way of access across Indian lands 
greater in scope than was required for mission pur- 
poses and whose greater scope was necessary only in 
order to permit the granted lands to be used in a fash- 
ion adverse to the interests of the Indians.*° 


Although some courts that have dealt with this issue have 
written in terms of easements by necessity, most of them in 
effect have looked at the grant in question and limited ac- 
cess according to the purpose of the grant. The Superior Oil 
case was relied on by the Tenth Circuit in Kinscherff v. 
United States, 586 F.2d 159 (10th Cir. 1978), which held: 


An easement by necessity for some purposes could 
possibly have arisen when the United States granted 
the patent to plaintiffs’ predecessor in interest.... 
While nothing ordinarily passes by implication in a 
patent, Walton v. United States, 415 F.2d 121 (10th 
Cir.), an implied easement may arise within the scope 
of the patent. 


Id. at 161 (emphasis added). 


3° The court, in effect, created a hybrid doctrine, applying principles of both 
ways of necessity and ways created by the actual intent of the grantor: 


Appellant’s position is simply that since the patent for the Mission was in 
unrestricted fee simple it carried with it by implication a way of necessity 
over lands of the United States for all purposes to which the conveyed land 
might lawfully be put. 


Such is not the law. The scope and extent of the right of access depends not 
upon the state of title of the dominant estate, nor the existence or lack of 
limitations in the grant of that estate, but upon what must, under the cir- 
cumstances, be attributed to the grantor either by implication of intent or 
by operation of law founded in a public policy favoring land utilization. 


Superior Oil Co. v. United States, 353 F.2d 34, 36-37 (9th Cir. 1965). 
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Similar statements appear in Utah v. Andrus, (unre- 
ported) C 79-0037 (D. Utah Oct. 1, 1979), in which Utah 
claimed an easement by necessity for access to its school 
grant lands. Relying on United States v. Dunn, 478 F.2d 443, 
444 n.2 (9th Cir. 1973), the district court concluded: “Al- 
though this common law presumption might not ordinarily 
apply in the context of a Federal land grant, the liberal rules 
of construction applied to school trust land allowed for the 
consideration of this common law principle and justify its ap- 
plication here.”?! The Court went on to hold that this right 
is not absolute, however, It reasoned: 


Under the Constitution Congress has the authority 
and responsibility to manage Federal land. U.S. 
Const., art. IV, § 3, cl. 2.... There is nothing in the 
school land grant program that would indicate that 
when Congress developed the school land grant 
scheme it intended to abrogate its right to control ac- 
tivity on Federal land. Further, it is consistent with 
common law property principles to find that the 
United States, as the holder of the servient tene- 
ment, has the right to limit the location and use of 
Utah’s easement of access to that which is necessary 
for the state’s reasonable enjoyment of its right.... 
Thus, the court holds that, although the State of 
Utah or its lessee must be allowed access to section 


31 Slip Op. at 8. In United States v. Dunn, 478 F. 2d 443 (9th Cir. 1973), the 
United States sought an injunction to prevent Dunn, who held title as a grantee 
of a railroad, from constructing an access road for commercial and residential 
development of his land. The district court granted partial summary judgment, 
holding defendants trespassers and the Government entitled toimmediate pos- 
session. The Ninth Circuit reversed, holding that summary judgment was pre- 
cluded because defendants raised the factual issue whether they had an ease- 
ment by necessity. Jd. at 446. The Dunn court’s only discussion of the 
application of the doctrine, however, appeared in a footnote response to the 
dissenting judge. In the dissent, Judge Wright stated simply that he “would 
hold that under the facts of this case the doctrine of easement by necessity is 
not binding on the United States....” Jd. at 446. The majority responded: 


Since the Government did not, in our judgment, raise the point upon which 
Judge Wright bases his dissent, we have not discussed it in the opinion. 
but nevertheless did give it consideration and concluded that it lacked 
merit. 


Id. at 444 n.2. I do not find this case persuasive authority for application of the doctrine. 
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36, the United States may regulate the manner of ac- 
cess under statutes such as FLPMA. 


Slip Op. at 21. 


Cases like Superior Oil, Kinscherff, and Utah v. Andrus 
lend support to my conclusions with respect to implied rights 
to access across Federal land. While the common law ease- 
ment by necessity does not run against the United States, a 
right to access may nonetheless be implied by reference to 
particular grants. And, to the extent that such implied rights 
exist, your broad authority — delegated to you by Congress— 
to manage forest reserves empowers you to regulate their ex- 
ercise. See United States v. Perko, 108 F. Supp. 315, 322—23 
(D. Minn. 1952), aff'd, 204 F.2d 446 (8th Cir.), cert. denied, 
346 U.S. 832 (1953); Perko v. Northwest Paper Co., 133 F. 
Supp. 560, 569 (D. Minn. 1955). 

Determining what implied rights exist in the numerous 
Federal land grants is beyond the scope of this opinion. As 
set forth above, this determination depends on when the 
grant was made and for what purpose. Mindful of the goal of 
giving effect to legislative intent, you must look to the rules 
the Supreme Court has adopted for interpretation of Federal 
land grants. As discussed previously, land grants generally 
are to be strictly construed. This rule must be balanced 
against the conflicting rule that in some situations, certain 
types of land grants may deserve a more liberal construction 
because of the circumstances surrounding passage of the 
statutes in question. See generally Leo Sheep Co. v. United 
States, 440 U.S. 668, 682-83 (1979) (railroad land grants); 
Wyoming v. United States, 255 U.S. 489, 508 (1921) (state 
school land grants). Absent express language to the contrary, 
however, a grant should not be construed to include broad 
rights to use retained Government property, particularly in 
the case of gratuitous grants. See United States v. Union Pac. 
R.R., 353 U.S. 112 (1957); Camfield v. United States, 167 U.S. 
518 (1897); Wisconsin Central R.R. v. United States, 164 U.S. 
190 (1896); 30 Op. Atty. Gen. 263, 264 (1941). 

Once the right, if any, is found to exist, you should con- 
sider how that right reasonably should be regulated to pro- 
tect the public’s interest in Federal property. It is beyond dis- 
pute that such rights are subject to reasonable regulation 
without a resulting inverse condemnation. See generally 
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Johnson v. United States, 479 F.2d 1383 (Ct. Cl. 1973) (re- 
striction of access by erection of fence enclosing extended por- 
tion of highway held not a taking); 2 Nichols on Eminent Do- 
main § 5.72[1] (1978). Nonetheless, fewer restrictions 
properly may be imposed on well-established, developed uses 
than on unexercised rights. See Penn Central Transp. Corp. 
v. City of New York, 438 U.S. 104 (1978); Euclid v. Amber Re- 
alty Co., 272 U.S. 365 (1926). Frustration and appropriation 
are essentially different things. United States v. Grand River 
Dam Authority, 363 U.S. 229, 236 (1960), citing Omnia Co. 
v. United States, 261, 502, 513 (1923). 


Ill. 


Your third question is whether any act of Congress has 
modified any implied rights that may accompany Federal 
grants. Of particular concern are the Wilderness Act, 16 
U.S.C. 1131-1136, and various wilderness study acts.*? See, 
e.g., Montana Wilderness Study Act of 1977, Pub. L. No. 
95-150, 91 Stat. 1243; Sheep Mtn. and Snow Mtn. Wilder- 
ness Areas, et al., Pub. L. No. 94-557, § 3, 90 Stat. 2635 
(1976). These wilderness study acts require you to exercise 
your discretion so as to preserve the wilderness character of 
the land.*? If a request for a particular mode of access would 
destroy that wilderness character, therefore, you must deny 
the request. These acts also provide, however, that their 
mandates are subject to “existing private rights.”** See, e.g., 
Montana Wilderness Study Act, § 3(a), 16 U.S.C. 1132 note. 
You must determine, therefore, what implied access rights 
are guaranteed in a particular grant, and allow the exercise 
of those rights. The wilderness study acts thus do not mod- 
ify any implied rights that may accompany federal grants. 

Nor do I find that the other statutes you cite modify such 
implied rights. The Organic Act of 1897, 16 U.S.C. 478, dis- 


32 The impact of the Wilderness Act is discussed in Part IV. 

33 See Parker v. United States, 448 F.2d 793 (10th Cir. 1971), cert. denied 
sub. nom., Kaibab Industry v. Parker, 405 U.S. 989 (1972) (held Secretary’s di- 
rection to enter into the timber harvesting contract for public land is limited 
by 16 U.S.C. 1132(b)). 

34 In addition to “existing private rights,” the Wilderness Act permits ingress 
to and egress from mining locations until December 31, 1983. 16 U.S.C. 
1133(d)(3). Such ingress and egress is subject to reasonable regulation by the 
Secretary of Agriculture, consistent with use of the land for mineral explo- 
ration, location, development, production, and related purposes. 
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cussed at length in Part I of this opinion, preserves access 
rights existing at the time of creation of a forest reserve. The 
Act of October 13, 1964, 16 U.S.C. 532-538, which authorizes 
the Secretary of Agriculture to grant easements for road 
rights-of-way over lands administered by the Forest Ser- 
vice,> was passed in reaction to Attorney General Kennedy’s 
1962 interpretation of 16 U.S.C. 478, which, as discussed ear- 
lier, allowed the imposition of a reciprocity requirement with 
respect to rights-of-way. By empowering the Secretary of 
Agriculture to grant permanent easements, the Congress 
hoped to provide an alternative to statutory assurance of ac- 
cess to and from private inholdings.*® Thus, the statute does 
not substantively modify implied rights of access. It does, 
along with FLPMA, allow the imposition of certain proce- 
dural requirements, such as application for a permit prior to 
road construction. We have found no other statute that sub- 
stantively modifies implied access rights. 


IV. 


Your final question concerns § 5(a) of the Wilderness Act, 
16 U.S.C. 1134(a). Your Department has concluded that this 
provision guarantees a private owner “adequate access” to 
an inholding unless the landowner voluntarily chooses a land 
exchange. Pursuant to this interpretation, regulations have 


35 16 U.S.C. 533. See p. 252 & note 13 supra. This statute was not repealed 
by FLPMA. With respect to the Secretary of Agriculture’s authority under §§ 
532-538, FLPMA provided: 


{Nlothing in this subchapter shall be construed as affecting or modifying 
the provisions of sections 532 to 538 of title 16 and in the event of conflict 
with, or inconsistency between, this subchapter and sections 532 to 538 of 
title 16, the latter shall prevail: Provided further, that nothing in this Act 
should be construed as making it mandatory, that, with respect to forest 
roads, the Secretary of Argiculture limit rights-of-way grants or their terms 
of years or require disclosure pursuant to section 1761(b) of this title or im- 
pose any other condition contemplated by this Act that is contrary to pre- 
sent practices of that Secretary under seetions 532 to 538 of title 16. 


43 U.S.C. 177M a). 
38 S. Rep. No. 1174, 88th Cong., 2d Sess. 4 (1964). See note 10 supra. 
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been promulgated providing that access “shall be given.”?’ 
The Department of Interior has taken the position that sec- 
tion 5(a) grants the Secretary of Interior (and, by analogy, 
the Secretary of Agriculture) the authority to deny access to 
a landowner, and offer land exchange as indemnity.*® The 
Interior Department’s interpretation, contrary to yours, un- 
der appropriate circumstances would allow denial of “ade- 
quate access” to private holdings as well as to State-owned 
inholdings. 

Some initial observations about the Wilderness Act are in 
order. The purpose of the Wilderness Act is to “secure for the 
American people of present and future generations the ben- 
efits of an enduring resource of wilderness. 16 U.S.C. 1131(a). 
“Wilderness” is defined as an area of “undeveloped federal 
land retaining its primeval character and influence, without 
permanent improvements or human habitation.” 16 U.S.C. 
1131(c). Section 4(c) of the Act prohibits, with limited ex- 
ceptions, use of motor vehicles or other mechanical trans- 
portation. 16 U.S.C. 1133(c). It also prohibits permanent 


37 36 C.F.R. § 293.12. This regulation provides in part: 


States or persons, and their successors in interest, who own land completely 
surrounded by National Forest Wilderness shall be given such rights as 
may be necessary to assure adequate access to the land. “Adequate access” 
is defined as the combination of routes and modes of travel which will, as 
determined by the Forest Service, cause the least lasting impact on the 
primitive character of the land and at the same time will serve the rea- 
sonable purposes for which the State and private land is held or used. 


This regulation is consistent with your Department’s interpretation of 16 
U.S.C. 478. See 36 C.F.R. § 212.8(b). 

38 Supplemental Memorandum In Support of Plaintiffs Motion for Perma- 
nent Injunction, at 14-19, United States v. Cotter Corp., No. C 79-0307 (D. 
Utah Oct. 1, 1979). The current regulation of the Interior Department's Fish 
and Wildlife Service, 50 C.F.R. 35.13, although somewhat ambiguous, restricts 
access to means and routes which will “preserve the wilderness character of 
the area.” The regulation provides: 


Rights of States or persons and their successors in interest, whose land is 
surrounded by a wilderness unit, will be recognized to assure adequate ac- 
cess to that land. Adequate access is defined as the combination of modes 
and routes of travel which will best preserve the wilderness character of 
the landscape. Mode of travel designated shall be reasonable and consis- 
tent with accepted, convention, contemporary modes of travel in said vicin- 
ity. Use will be consistent with reasonable purposes for which such land is 
held. The Director will issue such permits as are necessary for access, des- 
ignating the means and route of travel for ingress and degress [sic] so as 
to preserve the wilderness character of the area. 


Id. 
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roads within any wilderness area, except as specifically pro- 
vided in the Act, and subject to “existing private rights.” Id. 
The Act directs you to administer wilderness areas within 
your jurisdiction so as to preserve their wilderness charac- 
ter. 16 U.S.C. 1133(b). The phrase “existing private rights” 
in section 4(c), 16 U.S.C. 1133(c), is not defined in the Act or 
in its legislative history, but, in my opinion, includes exist- 
ing easements, which are well-recognized rights in prop- 
erty.°° Thus, in spite of the Act’s general prohibitions, if a 
private inholder has an implied right to a particular type of 
access, that right is preserved. 

The Wilderness Act was developed over a 15-year period, 
with almost unprecedented citizen participation. See S. Rep. 
No. 109, 88th Cong., Ist Sess. 7 (1963). The first major wilder- 
ness bill was introduced in the 85th Congress. S. 1176, 85th 
Cong., Ist Sess. (1957). In 1961, the Senate passed a wilder- 
ness bill, S. 174, but the House failed to pass it. In 1963, S. 
4 was introduced in the 86th Congress. It was identical to S. 
174, with one exception not relevant here. It passed the Sen- 
ate by a large margin (110 Cong. Rec. 17458 (1964)), but was 
amended in the House (110 Cong. Rec. 17461 (1964)). A con- 
ference committee was convened and adopted with few 
amendments the House version of the bill, H.R. 9070. See 
H.R. Rep. No. 1829, 88th Cong., 2d Sess. (1964). The confer- 
ence bill was approved by both houses (110 Cong. Rec. 20603, 
20632 (1964)) and signed by the President on September 3, 
1964. 

Section 5(a) of the Act deals with state and private prop- 
erty completely surrounded by wilderness areas. It provides: 


In any case where State-owned or privately owned 
land is completely surrounded by national forest 


39 See, e.g, United States v. Welch, 217 U.S. 333, 339 (1910); Meyers v. United 
States, 378 F.2d 696, 703 (Ct. Cl. 1967). It logically could be argued that the 
phrase “existing private rights” includes and preserves only those rights which 
had been exercised at the time the Wilderness Act was passed. Little support 
exists, however, for this argument that Congress intended to extinguish un- 
exercised access rights, leaving the landowner with only the right to access or 
exchange under § 5(a). When providing for preservation only of established 
uses, Congress clearly so indicated. See 16 U.S.C. 1133(d)(1) (permitting es- 
tablished uses of aircraft and motorboats). In S. Rep. No. 109, 88th Cong., lst 
Sess. 2 (1963), the Committee stated that under the Wilderness Preservation 
System, “existing private rights and established uses” are permitted to con- 
tinue. (Emphasis added). A way of access to which a person is entitled by ex- 
press or implied grant predating the Wilderness Act is a right which existed 
prior to the effective date of the Act, whether exercised or unexercised. 
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lands within areas designated by this chapter as 
wilderness, such State or private owner shall be 
given such rights as may be necessary to assure ad- 
equate accesss to such State-owned or privately 
owned land by such State or private owner and their 
successors in interest, or the State-owned land or pri- 
vately owned land shall be exchanged for federally 
owned land in the same State of approximately equal 
value under authorities available to the Secretary of 
Agriculture: Provided, however, that the United 
States shall not transfer to a State or private owner 
any mineral interests unless the State or private 
owner relinquishes or causes to be relingished to the 
United States the mineral interest in the surrounded 
land. 


Since the enactment of the Wilderness Act, your Department 
has interpreted this language to preserve the statutory right 
of access you found in 16 U.S.C. 478.*° Because, in my opin- 
ion, section 478 does not grant a right of access to inholders 
other than actual settlers, the question presented here is 
whether section 5(a) grants to inholders a broad right of “ad- 
equate access” beyond any existing private rights. I believe 
it does not. 

The term “adequate access” is not defined in the Act, but 
the legislative history makes clear that the term includes ac- 
cess not consistent with wilderness uses.*! For example, in 
both the Senate and House debates, repeated references 


49 See note 37 supra. 

“1 Other sections apply to uses consistent with wilderness preservation. In 
section 5(b), 16 U.S.C. 1134(b), Congress provided that where valid mining 
claims or other valid occupancies are surrounded by a national forest wilder- 
ness area, the Secretary of Agriculture shall, by reasonable regulations con- 
sistent with the preservation of the area as wilderness, permit ingress to and 
egress from such surrounded areas by means which have been or are being 
customarily enjoyed with respect to similarly situated areas. Cf. 16 U.S.C. 
1133(d) (provides for regulation of ingress and egress consistent with use of 
land for mineral exploration and development). Section 5(b) did not appear in 
either S. 174 or S. 4. It did appear in several early House versions of the bill, 
and these versions expressly included “privately owned lands” in addition to 
valid mining claims and other valid occupancies. This reference to privately 
owned lands was deleted in later versions of the bill, such as H.R. 9070. The 
reports do not explain this deletion. It may have occurred because of the deci- 
sion during the same session to include privately owned land in section 5(a). 

The final paragraph of § 5, 16 U.S.C. 1134(c) authorizes you to acquire state 
or privately owned land only if either the owner concurs or Congress specifi- 
cally authorizes the acquisition. 
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were made to road construction for motorized vehicles. See, 
e.g, 107 Cong. Rec. 18105 (1961); 109 Cong. Rec. 5925-26 
(1963). Accordingly, your regulation defining “adequate ac- 
cess” does not limit access to established uses or to means 
consistent with wilderness uses. It includes access which 
“will serve the reasonable purposes for which the state and 
private land is held or used.”42 What constitutes adequate 
access will depend on the facts and circumstances of each 
case, and is a determination left to your discretion. 

The Act requires that the state or private inholder be given 
such rights as are necessary to assure adequate access, or 
that the land be exchanged for federally owned land of ap- 
proximately equal value. The language of § 5(a) indicates 
that a landowner has a right to access or exchange. If he is 
offered either, he has been accorded all the rights granted by 
the statute. If you offer land exchange, the landowner has no 
right of access under § 5(a). This interpretation is supported 
by the legislative history of the section.** 

The language of § 5(a) first appeared in an amendment to 
S. 174, 87th Cong., 1st Sess. (1961). Senator Bennett of Utah 
proposed the amendment in response to concerns of the 
Western Association of State Land Commissioners, and, ac- 
cordingly, the amendment pertained only to state-owned 
land. 107 Cong. Rec. 18092 (1961).44 The Senator identified 


42 See 36 C.F.R. § 293.12, note 27 supra. 

43 Your Department relies on the legislative history of subsequent legisla- 
tion to support its contention that § 5(a) grants a right to adequate access to 
inholders. In a report filed in conjunction with the Indian Peaks Wilderness 
Area, et al., 16 U.S.C. 1132 note, the House Committee noted that § 5 of the 
Wilderness Act requires the Secretary to give private landowners adequate ac- 
cess. H.R. Rep. No. 1460, 95th Cong., 2d Sess. 9-10 (1978). The report does not . 
discuss the exchange option. 

This legislative observation is not a part of the legislative history of the 
Wilderness Act. It is the intent of the Congress that enacted a law that con- 
trols interpretation of that law. United Airlines, Inc. v. McMann, 434 U.S. 192, 
200 n.7 (1977); Teamsters v. United States, 431 U.S. 324, 354 n.39 (1977). What- 
ever evidence is provided by the report on the subsequent legislation is over- 
come by conflicting evidence. See Southeastern Community College v. Davis, 
442 U.S. 397, 411-12 (1979); Oscar Mayer & Co. v. Evans, 441 U.S. 750, 758 
(1979). 

44 The resolution passed by the Western State Land Commissioners sug- 
gested that the bill be amended to contain the following provision: 


Whenever an area including State-owned land is incorporated in the wilder- 
ness system, provision shall be made for access to such land adequate for 
the reasonable exercise of its rights therein by the State and those claim- 
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a series of “loopholes” in the bill. He described the thirteenth 
loophole as follows: “No provision is made in S. 174 to pre- 
serve the right of access to State school sections or other 
lands. This should certainly be done or alternatively, the 
States should be permitted to choose Federal lands in an- 
other location in lieu of the land isolated within wilderness 
areas.” Id. The choice referred to by Senator Bennett was the 
choice of lands if access were denied, not the choice of either 
access or exchange. He stated that the purpose of his amend- 
ment was to “give the States access to State lands within 
wilderness areas established under the bill, or indemnify the 
States for loss of such access.” 107 Cong. Rec. 18103 (1961). 
He did not indicate that a state could choose between access 
and indemnity. His amendment provided in part: 


In any case where State-owned land is completely 
surrounded by lands incorporated into the wilder- 
ness system such State shall be given (1) such rights 
as may be necessary to assure adequate access to 
such State-owned land by such State and its succes- 
sors in interest, or (2) land in the same State, not ex- 
ceeding the value of the surrounded land, in ex- 
change for the surrounded land. Exchanges of land 
under the provisions of this subsection shall be ac- 
complished in the manner provided for the exchange 
of lands in national forests. 


107 Cong. Rec. 18103 (1961). In urging support of his amend- 
ment, Senator Bennett explained:*° 


(Continued) 
ing under it.... Provided, however, that, if the recommendation by which 
an area including State-owned land is incorporated in the wilderness sys- 
tem shall fail to provide for access to the State-owned land therein, then 
the owning State may, at its election, use the included State land as base 
in making indemnity selection of lands, including the mineral rights therein 
as provided in applicable U.S. statutes. 


107 Cong. Rec. 18103 (1961). The resolution illustrates that the Commis- 
sioners also believed access could be denied. The indemnity statutes to which 
the resolution refers, 43 U.S.C. 851, 852, allow states to make indemnity se- 
lections whenever school sections are lost because of other reservations or 
grants of the land. 

46 Authority to exchange land is provided by 16 U.S.C. 485, 486 (originally 
enacted as Act of Mar. 20, 1922, ch. 105, 42 Stat. 465) and 16 U.S.C. 516 (orig- 
inally enacted as Act of Mar.3, 1925, ch. 473, 43 Stat. 1215). 
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[T]he Western Association of State Land Commis- 
sioners unanimously adopted a resolution calling for 
indemnification to the States which will lose access 
to State lands in wilderness areas established under 
S. 174. Where State school sections or other State 
lands are isolated by wilderness areas, the State 
should be given an opportunity, if access is denied, 
to make in lieu selections of Federal lands in other 
areas. 


Id. (emphasis added).*® These statements demonstrate that 
Senator Bennett believed that access not consistent with 
wilderness preservation could be denied, and wanted to give 
states an alternative in such circumstances. 

The Senator later explained that his amendment was de- 
signed to correct problems states had experienced with land 
exchanges in the past. 107 Cong. Rec. 18105 (1961). He 
wanted to ensure that if the state land was “locked up,” the 
state clearly would be entitled to an exchange. He further 
explained: 


The first choice, providing that the State shall have 
adequate access, would in fact defeat the value of the 
wilderness bill, assuming there were a very valuable 
mineral in a State school section, and the State were 
to decide that it was worth money to drive a road 
through the wilderness to get to it. This would 
change the situation with respect to existing law, be- 
cause we would be imposing particular restrictions, 
in spirit at least, with respect to access to the land. 


Id. (emphasis added). 


Because of misunderstandings regarding the effect of the 
proposed amendment on mineral lands, Senator Bennett 
withdrew the amendment to allow time to confer with other 
Senators from Western States. He re-offered the amendment 
the following day, with minor changes not relevant here. 107 
Cong. Rec. 18384 (1961). Senator Church, who earlier had 


“6 His belief that access to state-owned lands may be denied entirely may re- 
sult in part from the language of § 4(c), 16 U.S.C. 1133(c), which specifically 
protected only existing private rights. He made no statements relying on this 
language, however. 
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expressed reservations about the amendment, now voiced his 
support. In his brief remarks, he stated: 


I think the amendment is fair to the States involved. 
If they need rights of access, they should have them; 
if they want to relinquish the land, they ought to have 
the right to acquire other land of comparable value. 


Id. Although we can infer from these remarks an under- 
standing that the section gives States the option of choosing 
access or exchange, the statement does admit of other inter- 
pretations. In light of the evidence to the contrary, the reso- 
lution of this question cannot be rested on the remarks of one 
senator during debate on the Senate floor, where “the choice 
of words ... is not always accurate or exact.” In re Carlson, 
292 F. Supp. 778, 783 (C.D. Cal. 1968), citing United States 
v. Internat’l Union UAW-CIO, 352 U.S. 567, 585-86 (1957). 
If the Congress had intended to grant landowners a right to 
adequate access, it could have done so expressly. Resolving 
the doubt in favor of the grantee of such a right would vio- 
late the well-established rule that any doubts as to congres- 
sional grants of property interests must be resolved in favor 
of the government. Andrus v. Charleston Stone Prod. Co., 436 
U.S. 604, 617 (1978); United States v. Union Pac. R.R., 353 
U.S. 112, 116 (1957). 

The Senate agreed to Senator Bennett’s amendment to S. 
174, but S. 174 did not pass the House during the 87th Con- 
gress. A House version of the bill did include a similar pro- 
vision, also applicable only to State-owned land. The House 
report on this bill indicated that the section required only 
that a state be given either access or exchange; it did not in- 
dicate that the state could choose between them, or that ad- 
equate access otherwise was guaranteed. It stated: 


If surrounded land is owned by a State, the State 
would be given either right of access or opportunity 
of exchange... Ingress and egress would be provided 
for all valid occupancies. 


H.R. Rep. No. 2521, 87th Cong., 2d Sess. 108 (1962) (em- 
phasis added). 


43 Op. A.G. The Secretary of Agriculture 273 


Variations of Senator Bennett’s amendment appeared in 
both the Senate and House versions of the wilderness legis- 
lation in the 88th Congress. S. 4, 88th Cong., 1st Sess. § 3(j) 
(1963); H.R. 9070, 88th Cong., 2d Sess. § 6(a) (1964). The Sen- 
ate committee report on S. 4 indicates that the understand- 
ing that states could be denied access and offered a land ex- 
change as indemnity remained unchanged: 


Section 3(j) provides that where State inholdings 
exist in wilderness areas, the State shall be afforded 
access, or shall be given Federal lands in exchange 
of equal value. 


The amendment is an attempt to clarify the in- 
tention of the Senate in regard to section 3(j), which 
was originally proposed, withdrawn, revised, again 
proposed and adopted during floor consideration of 
S. 174 in 1962 [sic]. The amended section represents 
a more deliberate and careful drafting and consider- 
ation. 


S. Rep. No. 109, 88th Cong., 1st Sess. 10, 20—21 (1963). 


The House modified this section to include “privately 
owned land” in the first paragraph regarding “adequate ac- 
cess,” rather than in the second paragraph regarding 
“ingress and egress.” This modification is not explained in 
the House report. See H.R. Rep. No. 1538, 88th Cong., 2d 
Sess. 13 (1963). The change was discussed in both the Sen- 
ate and House hearings, however. The sentiment expressed 
was that private owners should have the same rights as the 
States. National Wilderness Preservation Act: Hearings on 
H.R. 9070, H.R. 9162, S. 4 and Related Bills, Before the Sub- 
comm. on Public Lands of the House Comm. on Interior and 
Insular Affairs, 88th Cong., 2d Sess. 1369-72 (1963). Both 
public witnesses and congressmen stated that ingress and 
egress was uncertain under both 16 U.S.C. 478 and the 
wilderness acts, and that the same provision for exchange 
should be made for private owners as was made for States. 
Id. There is no indication that this addition of privately 
owned lands modified the purpose of the section as identi- 
fied by Senator Bennett. 
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In sum, if uses are well-established prior to wilderness des- 
ignation, they may be permitted to continue.*’ In addition, 
all existing private rights of access are preserved. Even if the 
landowner has no prior existing right to access not consis- 
tent with wilderness uses, the Wilderness Act requires that 
“adequate access” be given or that an offer be made to the 
landowner to exchange the land for Federal land of approx- 
imately equal value. As a result of § 5(a), therefore, the in- 
holder actually may possess more access “rights” than were 
possessed prior to wilderness designation. If the landowner 
rejects an offer of land exchange, he may retain title to the 
inholding and exercise access rights consistent with wilder- 
ness uses, or he may consent to acquisition of his land by the 
Federal Government. 

These responses to the questions you have asked should 
provide satisfactory guidance in your performance of your 
Federal land management responsibilities. 


Sincerely, 
BENJAMIN R. CIVILETTI. 


47 Section 4(d)(1) of the Act, 16 U.S.C. 1133(d)(1), provides that the “use of 
aircraft or motor boats, where these uses have already become established, 
may be permitted to continue subject to such restrictions as the Secretary of 
Agriculture deems desirable.” The committee reports reveal an intent that 
other well-established uses also be permitted to continue. See, e.g.,S. Rep. No. 
109, 88th Cong., 1st Sess. 2, 10 (1963). See also 109 Cong. Rec. 5926 (1963) 
(Senator Church, a sponsor of the bill, expressed the view that owners of 
ranches be allowed to continue “the customary usage of their property for 
ingress and egress according to the customary ways”). 


The Attorney General’s Duty to Defend and Enforce 
Constitutionally Objectionable Legislation 


The Attorney General has a duty to defend and enforce both the Acts of Con- 
gress and the Constitution; when there is a conflict between the require- 
ments of the one and the requirements of the other, it is almost always 
the case that he can best discharge the responsibilities of his office by de- 
fending and enforcing the Act of Congress. 


While there is no general privilege in the Executive to disregard laws that 
it deems inconsistent with the Constitution, in rare cases the Executive’s 
duty to the constitutional system may require action in defiance of a 
statute. In such a case, the Executive’s refusal to defend and enforce an 
unconstitutional statute is authorized and lawful. 


JULY 30, 1980. 
THE CHAIRMAN OF THE SENATE SUBCOMMITTEE ON LIMITATIONS 

OF CONTRACTED AND DELEGATED AUTHORITY. 

My DEAR MR. CHAIRMAN: In your letter of June 25, 1980, 
you asked that I answer eleven questions posed by you con- 
cerning the legal “authority” supporting “the Justice De- 
partment’s assertion that it can deny the validity of Acts of 
Congress.” I am pleased to respond. I have taken the liberty 
of setting these eleven questions out verbatim so the context 
in which my answers are given will be clear. My answers fol- 
low several preliminary observations about the form of the 
questions asked and the general nature of the Department’s 
“assertion” in this matter. 

The Attorney General has a duty to defend and enforce the 
Acts of Congress. He also has a duty to defend and enforce 
the Constitution. If he is to perform these duties faithfully, 
he must exercise conscientious judgment. He must examine 
the Acts of Congress and the Constitution and determine 
what they require of him; and if he finds in a given case that 
there is conflict between the requirements of the one and the 
requirements of the other, he must acknowledge his dilemma 
and decide how to deal with it. That task is inescapably his. 

I concur fully in the view expressed by nearly all of my pre- 
decessors that when the Attorney General is confronted with 
such a choice, it is almost always the case that he can best 
discharge the responsibilities of his office by defending and 
enforcing the Act of Congress. That view is supported by com- 
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pelling constitutional considerations. Within their respec- 
tive spheres of action the three branches of government can 
and do exercise judgment with respect to constitutional ques- 
tions, and the Judicial Branch is ordinarily in a position to 
protect both the government and the citizenry from uncon- 
stitutional action, legislative and executive; but only the Ex- 
ecutive Branch can execute the statutes of the United States. 
For that reason alone, if executive officers were to adopt a 
policy of ignoring or attacking Acts of Congress whenever 
they believed them to be in conflict with the provisions of the 
Constitution, their conduct in office could jeopardize the 
equilibrium established within our constitutional system. 
At the same time, I believe that if Congress were to enact 
a law requiring, for example, that the Attorney General ar- 
rest and imprison all members of the opposition party with- 
out trial, the Attorney General could lawfully decline to en- 
force such a law; and he could lawfully decline to defend it 
in court. Indeed, he would be untrue to his office if he were 
to do otherwise. This is not because he has authority to “deny 
the validity of Acts of Congress.” It is because everything in 
our constitutional jurisprudence inescapably establishes 
that neither he nor any other executive officer can be given 
authority to enforce such a law. The “assertion” of the De- 
partment of Justice is nothing more, nor less, than this. 
Ihave one further observation. In your letter you state that 
your request “does not include those situations where the 
Acts themselves touch on constitutional separation of pow- 
ers between Executive and Legislative Branches... .” Since 
almost all of the legal authority dealing with this question, 
from the trial of Andrew Johnson to the arguments of At- 
torney General Levi in Buckley v. Valeo, 424 U.S. 1 (1976), 
deal with separation of powers issues, your limitation is 
stringent. I will not discuss all the pertinent authorities if 


1 I note that an analogous situation is presented where an individual sub- 
ject to a court injunction believes that injunction to be unconstitutional or 
legally invalid. The well-established rule is that such an injunction must be 
obeyed until it is dissolved or modified on appeal in order to preserve the in- 
tegrity of the judicial process. Walker v. City of Birmingham, 388 U.S. 307 
(1967). The Court in Walker, however, was careful to emphasize that it did not 
have before it a case in which “the injunction was transparently invalid.” Id. 
at 315. lf an Act of Congress directs or authorizes the Executive to take action 
which is “transparently invalid” when viewed in light of established constitu- 
tional law, I believe it is the Executive’s constitutional duty to decline to exe- 
cute that power. 
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you will permit me to note that in this field the historical pre- 
dominance of separation of powers issues is no accident. I 
have said that the Executive can rarely defy an Act of Con- 
gress without upsetting the equilibrium established within 
our constitutional system; but if that equilibrium has already 
been placed in jeopardy by the Act of Congress itself, the case 
is much more likely to fall within that narrow class. 

The traditional debate over the nature and extent of the 
President’s supervisory authority as chief executive provides 
a good illustration of the phenomenon to which I have just 
referred. From time to time Congress has attempted to limit 
the President’s power to remove, and thereby control, the of- 
ficers of the United States. Some of these attempts have been 
consistent with the Constitution; others have not. In every 
one of these instances, however it was the Act of Congress 
itself that altered the balance of forces between the Execu- 
tive and Legislative Branches; and if the Executive had in- 
variably honored the Act, our constitutional system would 
have been changed by fait accompli. Accordingly, in some of 
the cases in which the constitutionality of the Act was in 
doubt, the Executive determined that it could best preserve 
our constitutional system by refusing to honor the limitation 
imposed by the Act, thereby creating, through opposition, an 
opportunity for change and correction that would not have 
existed had the Executive acquiesced. See Myers v. United 
States, 272 U.S. 52 (1926). Inter-branch disputes over other 
separation-of-powers issues can follow a similar course. 


I now turn to your specific questions. 


Question 1: What is the specific authority (if any) deriving 
from English constitutional history which sup- 
ports the Justice Department’s assertion that 
it can deny the validity of Acts of Congress? 


As I have suggested, the Department’s “assertion” depends 
entirely upon the proposition that there are fundamental 
limitations on the authority of the Legislative and Executive 
Branches of our government. This, in fact, is the central le- 
gal principle in our constitutional system—our system of 
“limited” government—and it is a principle that the English 
have rejected. Accordingly, English constitutional history is 
important for our purposes, not because it supports my view 
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that in a system of “limited” government there are powers 
and duties that cannot be imposed upon executive officers, 
but because it illustrates how constitutional government can 
develop towards a radically different model—a model in 
which there is no fundamental limitation upon legislative 
power. It is true that there are early English cases that I 
could cite in my behalf. I am reminded in particular of Coke’s 
judgment in Calvin’s Case, 7 Co. Rep. 1 (immutable natural 
law prevents Parliament from separating a subject from the 
protection of his king). But even though these early prece- 
dents enjoyed some vitality on this side of the Atlantic as late 
as the time of the American Revolution (consider, for exam- 
ple, James Otis’ classic attack on the writs of assistance, Feb- 
ruary 24, 1761, printed in Commager, Documents of Amer- 
ican History 45 (5th ed. 1949)), they did not carry the day in 
their own country. 

I should add that I consider the 17th century dispute be- 
tween Parliament and the Stuart kings over the so-called 
“dispensing power” to be directly relevant to the questions 
you have raised. The history of that dispute was well-known 
to the Framers of the Constitution, and it is clear that they 
intended to deny our President any discretionary power of 
the sort that the Stuarts claimed. We must remember, how- 
ever, that it was largely as a result of Parliament’s victory 
in that matter that the English came to abandon any notion 
that “fundamental law” limited the powers of the legislative 
sovereign. This is the very notion upon which our Constitu- 
tion, and the Department’s view of this question, depends. 
In our system of limited government, unlike the English sys- 
tem, there are some things that the legislature and the offi- 
cers of the government cannot lawfully do. 


Question 2: What is the specific authority (if any) deriving 
from the Constitutional Convention and other 
expressions of the Framers which supports the 
Justice Department’s assertion that it can 
deny the validity of Acts of Congress? 


The available evidence concerning the intentions of the 
Framers lends no specific support to the proposition that the 
Executive has a constitutional privilege to disregard statutes 
that are deemed by it to be inconsistent with the Constitu- 
tion. The Framers gave the President a veto for the purpose, 
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among others, of enabling him to defend his constitutional 
position. They also provided that his veto could be overrid- 
den by extraordinary majority in both Houses. That being 
so, an argument can be made that the Framers assumed that 
the President would not be free to ignore, on constitutional 
grounds or otherwise, an Act of Congress that he had been 
unwilling to veto? or had been enacted over his veto. 

At the same time, I believe that there is relatively little di- 
rect evidence of what the Framers thought, or might have 
thought, about the Executive’s obligations with regard to 
Acts of Congress that were transparently inconsistent with 
the Constitution; and, indeed, the question remained open 
for some time after the Constitution was adopted. President 
Jefferson, for example, writing of the Alien and Sedition Acts 
in 1804, concluded that each branch had power to exercise 
independent judgment on constitutional questions and that 
this was an important element in the system of checks and 
balances: 


The judges believing the [Sedition law] constitu- 
tional, had a right to pass a sentence of fine and im- 
prisonment because that power was placed in their 
hands by the Constitution. But the executive, be- 
lieving the law to be unconstitutional, was bound to 
remit the execution of it; because that power has been 
confided to him by the Constitution. The instrument 
meant that its coordinate branches should be checks 
on each other. 


8 Writings of Thomas Jefferson 310 (1897). 


President Jefferson’s view was not to prevail, although 
other early Presidents, including Andrew Jackson, were to 
express similar sentiments from time to time. 

As I have said, I do not believe that the prerogative of the 
Executive is to exercise free and independent judgment on 
constitutional questions presented by Acts of Congress. At 
the same time, I think that in rare cases the Executive's duty 


2 The President’s failure to veto an unconstitutional Act of Congress does not 
in itself estop the Executive from challenging the Act in court at a future date, 
nor does it cure the constitutional defect where the question is one of separa- 
tion of powers. See Myers v. United States, 272 U.S. 52 (1926); National League 
of Cities v. Usery, 426 U.S. 833, 841 n.12 (1976). 
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to the constitutional system may require that a statute be 
challenged; and if that happens, executive action in defiance 
of the statute is authorized and lawful if the statute is un- 
constitutional. That brings me to your next question. 


Question 3: What is the specific authority (if any) deriving 
from Supreme Court or other judicial opinions 
which supports the Justice Department’s as- 
sertion that it can deny the validity of Acts of 
Congress? 


In Myers v. United States, 272 U.S. 52 (1926), the Supreme 
Court was asked to decide whether the President had acted 
lawfully in removing a postmaster from office in contraven- 
tion of an Act of Congress. The Act provided that postmas- 
ters were not to be removed by the President without the ad- 
vice and consent of the Senate. The case involved a claim for 
back salary filed by the heirs of the postmaster who had been 
removed. The action was brought in the Court of Claims un- 
der statute that gives that court jurisdiction to hear cases 
not sounding in tort arising out of conduct by executive offi- 
cers alleged to be unlawful under the Constitution or Acts of 
Congress. 

When the case came before the Supreme Court, the Solic- 
itor General, appearing for the United States, assailed the 
attempt to limit the removal power. He argued that the 
statute imposed an unconstitutional burden upon the Pres- 
ident’s supervisory authority over subordinate officers in the 
Executive Branch. Senator Pepper made an amicus curiae 
appearance and argued that the statute was constitutional. 
The Court ruled that the statute was unconstitutional. More 
to the point, the Court ruled that the President’s action in 
defiance of the statute had been lawful. It gave rise to no ac- 
tionable claim for damages under the Constitution or an Act 
of Congress in the Court of Claims. 

In my view, Myers is very nearly decisive of the issue you 
have raised. Myers holds that the President’s constitutional 
duty does not require him to execute unconstitutional 
statutes; nor does it require him to execute them provision- 
ally, against the day that they are declared unconstitutional 
by the courts. He cannot be required by statute to retain post- 
masters against his will unless and until a court says that 
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he may lawfully let them go. If the statute is unconstitu- 
tional, it is unconstitutional from the start. 

I wish to add a cautionary note. The President has no “dis- 
pensing power.” If he or his subordinates, acting at his di- 
rection, defy an Act of Congress, their action will be con- 
demned if the Act is ultimately upheld. Their own views 
regarding the legality or desirability of the statute do not 
suspend its operation and do not immunize their conduct 
from judicial control. They may not lawfully defy an Act of 
Congress if the Act is constitutional. This was the teaching 
of a near sequel of Myers, Humphrey’s Executor v. United 
States, 295 U.S. 602 (1935); and it is a proposition that was 
implicit in many prior holdings. In those rare instances in 
which the Executive may lawfully act in contravention of a 
statute, it is the Constitution that dispenses with the oper- 
ation of the statute. The Executive cannot. 


Question 4: What is the specific authority (if any) deriving 
from opinions of the Attorneys General which 
supports the Justice Department’s assertion 
that it can deny the validity of Acts of Con- 
gress? 


The formal opinions of my predecessors in this office es- 
tablish with clarity the general principles upon which this 
Department continues to rely in dealing with real or appar- 
ent conflicts between Acts of Congress and the Constitution. 
See, e.g., 40 Op. Att’y Gen. 158, 160, and opinions cited 
therein. As I have already said, Isupport those opinions fully. 
All of them emphasize our paramount obligation to the Acts 
of Congress. None of them concludes that the Executive must 
enforce and defend every Act of Congress in every conceiv- 
able case, the requirements of the Constitution notwith- 
standing. 


Question 5: What is the specific authority (if any) deriving 
from express language in statutes or their leg- 
islative history which supports the Justice De- 
partment’s assertion that it can deny the va- 
lidity of Acts of Congress? 


The statutes that define the Office of the Attorney Gen- 
eral require him to render opinions upon questions of law, 
and they require him to conduct litigation in which the 
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United States is interested. None of the statutes either re- 
quires or forbids him to inquire into the constitutionality of 
statutes.? As I have said, the traditional opinion has been 
that the Attorney General, in the due performance of his con- 
stitutional function as an officer of the United States, must 
ordinarily defend the Acts of Congress. As I have said, I sub- 
scribe fully to that position. 


Question 6: What is the specific authority (if any) deriving 
from historic practice prior to the current Ad- 
ministration which supports the Justice De- 
partment’s assertion that it can deny the va- 
lidity of Acts of Congress? 


Marbury v. Madison, 1 Cranch 137 (1803), was probably 
the first case in which the Executive made no effort to de- 
fend an Act of Congress on a constitutional point. President 
Jefferson was strongly of the view that Congress had no 
power to give the Supreme Court (or any other court) au- 
thority to control executive officers through the issuance of 
writs of mandamus. See 1 Warren, The Supreme Court in 
United States History 232, 242-43 (1922). When Mr. Mar- 
bury and the other “midnight judges” initiated an original 
action in the Supreme Court to compel delivery of their com- 
missions, President Jefferson’s Attorney General, Levi Lin- 
coln, made no appearance in the case except as a reluctant 
witness. See 1 Cranch 143-44. No attorney appeared on be- 
half of Secretary Madison. The Court ultimately resolved the 
case by agreeing and disagreeing with President Jefferson. 
The Court held that the relevant statute was unconstitu- 
tional to the extent that it attempted to give the Supreme 
Court power to issue writs of mandamus against executive 
officers, but that there was no general principle of law that 
would prevent Congress from giving that power to the lower 
courts. 

A second significant historical incident involving a refusal 
by the Executive to execute or defend the Acts of Congress 
on constitutional grounds arose during the administration 


3 Quite apart from the provisions of any statute prescribing the duties or the 
authority of the Attorney General, the Constitution itself provides that the 
President “may require the Opinion in Writing, of the principal Officer in each 
of the executive Departments upon any subject relating to the Duties of their 
respective Offices.” U.S. Const. Art. 11, § 2, cl. 1. 
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of Andrew Johnson. In defiance of the Tenure in Office Act, 
which he deemed to be unconstitutional, President Johnson 
removed his Secretary of War. This action provided the le- 
gal basis for one of the charges that was lodged against him 
by his opponents in the House; and during his subsequent 
trial in the Senate, the arguments offered by counsel on both 
sides provided an illuminating discussion of the responsibil- 
ities of the Executive in our constitutional system. See 2 Trial 
of Andrew Johnson 200 (Washington 1868). President John- 
son was acquitted by one vote. 

I will mention a third incident that illustrates an inter- 
esting variation on the historical practice. In the midst of 
World War II, as a result of the work of the House Commit- 
tee on Un-American Activities, Congress provided, in a defi- 
ciency appropriations act, that no salary or compensation 
could be paid to certain named government employees. These 
individuals had been branded in the House as “irresponsi- 
ble, unrepresentative, crackpot, radical bureaucrats.” The 
Executive responded to the statute by taking two courses at 
once. The Executive enforced the letter of the statute (by not 
paying the salary of the employees in question), but joined 
with the employees in a legal attack upon the constitution- 
ality of the relevant provision. When the case came before 
the Supreme Court, an attorney was permitted to appear on 
behalf of Congress, as amicus curiae, to defend the statute 
against the combined assault. The Court struck the relevant 
provision, holding that it was a bill of attainder, and allowed 
the employees to recover. United States v. Lovett, 328 U.S. 
303 (1946). 

Altogether, there have been very few occasions in our his- 
tory when Presidents or Attorneys General have undertaken 
to defy, or to refuse to defend, an Act of Congress. Most of 
the relevant cases are cited either in the foregoing discus- 
sion or in the answers that the Senate Legal Counsel has 
provided to you in response to these same questions. 


Question 7: What is the specific support (if any) expressed 
in any scholarly article or book for the Justice 
Department’s assertion that it can deny the va- 
lidity of Acts of Congress? 


A helpful scholarly discussion of this problem, together 
with citations to other works, may be found in Edward Cor- 
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win’s book on the Presidency. Taking full advantage of his 
scholarly prerogative, Corwin ignores the teaching and, in- 
deed, the holding of Myers and concludes that the President, 
even though he may doubt the constitutionality of a statute, 
“must promote its enforcement by all the powers constitu- 
tionally at his disposal unless and until enforcement is pre- 
vented by regular judicial process.” 2 E. Corwin, The Presi- 
dent, Office and Powers, 1887-1957, 66 (4th rev. ed. 1957). 


Question 8: What is the specific authority (if any) deriving 
from ethical pronouncements which supports 
the Justice Department’s assertion that it can 
deny the validity of Acts of Congress? 


The “ethical” obligations that devolve upon the Attorney 
General as a member of the legal profession cannot enlarge 
or contract his duties as an officer of the United States. There 
is nothing in my obligation to my profession or to the courts 
that prevents me from discharging my duty either to defend 
the Acts of Congress or to question them in tlie rare cases in 
which that is appropriate. 


Question 9: What specific instances are there in which a 
court or bar association has expressly asserted 
an ethical duty for government litigators to in- 
quire into the validity of Acts of Congress? 


I know of no decision by a court or a bar association that 
expressly asserts that government litigators have an ethical 
duty either to inquire into the validity of Acts of Congress or 
to defend them. 


Question 10: Hasthe Justice Department ever sought from 
Congress legislation to deal with any asserted 
ethical problem in litigation concerning the 
validity of Acts of Congress? 


No. 


Question 11: Has there been any relevant change in the 
ethical rules in the past few years, since the 
Justice Department has first begun denying 
the validity of Acts of Congress? 


I know of no recent change in any ethical rule that relates 
to this problem. Your question assumes that the Justice De- 
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partment has some new policy in this field. From what I have 
said in response to your questions, and from the historical 
examples I have given, I hope it is clear that we have no new 
policy. Our policy is an old one. 


Sincerely, 
BENJAMIN R. CIVILETTI. 


AUTHORITY OF THE SECRETARY OF THE 
TREASURY UNDER THE NEW YORK CITY LOAN 
GUARANTEE ACT OF 1978 


The authority of the Secretary of the Treasury to issue guarantees under 
the New York City Loan Guarantee Act of 1978, P.L. 95-339 and P.L. 
95-415, was not affected by a rider in the Senate appropriation bill, H.R. 
7631, under Sec. 101(aX3) of the Continuing Appropriations Resolution, 
P.L. 96-369, 94 Stat. 1351. 


Section 101(aX3) of the Continuing Appropriations Resolution was intended 
to distinguish between matters considered by both the Senate and the 
House of Representatives in their appropriations bills, for which the more 
restrictive of the two provisions on an agency's authority is to govern, and 
matters considered by only one House in its appropriations bill, for which 
the authority and conditions of FY 1980 appropriations are to govern. 


The restriction on the Secretary of the Treasury’s authority to issue guar- 
antees under the New York City Loan Guarantee Act of 1978 is found 
only in the Senate version of the appropriations bill pertaining to the New 
York City Loan Guarantee program and had not been considered by the 
House of Representatives; therefore, the Senate rider did not operate (un- 
der section 101(aX3) of the Continuing Appropriations Resolution) to re- 
strict the Secretary's authority to issue New York City loan guarantees. 


The Attorney General does not have the authority to issue opinions on ques- 
tions arising out of a business transaction between a private person and 
the government when the private person has insisted on receiving an At- 
torney General opinion for his benefit and the requesting department 
head has no real concern about the question. 


The Attorney General will issue opinions related to business transactions 
between the government and private persons only when the transaction 
raises a substantial and genuine issue of law arising in the administra- 
tion of a Department. 


OCTOBER 2, 1980. 
THE SECRETARY OF THE TREASURY. 


My DEAR MR. SECRETARY: You have asked my opinion 
whether a rider contained in the Senate-passed version of 


286 


43 Op. A.G. The Secretary of the Treasury 287 


H.R. 7631, concerning administrative funds for the New 
York City Loan Guarantee program, affects your authority 
to issue guarantees pursuant to the New York City Loan 
Guarantee Act of 1978, P.L. 95—339 and 95-415. For reasons 
elaborated below, I conclude that the rider in question has 
not taken effect, and therefore does not restrict your au- 
thority under the Guarantee Act. 

In pertinent part, H.R. 7631, as passed by the Senate, pro- 
vided: 


For necessary administrative expenses as autho- 
rized by the New York City Loan Guarantee Act of 
1978 (Public Law 95-415), $922,000: Provided, That 
none of these funds may be used to administer pro- 
grams to issue loan guarantees to New York City for 
the purpose of permitting the Municipal Assistance 
Corporation to use the proceeds of its borrowings in 
fiscal years 1981 and 1982 to meet the City’s financ- 
ing needs after fiscal year 1982. 


The italicized language is the rider, which was a committee 
amendment. 126 Cong. Rec. S12589 (daily ed. Sept. 15, 
1980). There is no provision similar to the rider in the House- 
passed version of the bill. 

As Fiscal Year 1980 drew to a close, there was no oppor- 
tunity for the normal conference procedure to resolve differ- 
ences between the bills, and Congress found it necessary to 
provide continuing appropriations through H.J. Res. 610 for 
a number of agencies having pending appropriations. For 
agencies whose appropriations had passed both Houses, the 
Resolution provides as follows, in § 101(a)(3): 


Whenever the amount which would be made avail- 
able or the authority which would be granted under 
an Act listed in this subsection as passed by the 
House as of October 1, 1980, is different from that 
which would be available or granted under such Act 
as passed by the Senate as of October 1, 1980, the 
pertinent project or activity shall be continued un- 
der the lesser amount or the more restrictive au- 
thority: Provided, That where an item is included in 
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only one version of an Act as passed by both Houses 
as of October 1, 1980, the pertinent project or activ- 
ity shall be continued under the appropriation, fund, 
or authority granted by the one House, but at a rate 
for operations not exceeding the current rate or the 
rate permitted by action of the one House, whichever 
is lower, and under the authority and conditions pro- 
vided in applicable appropriation Acts for the fiscal 
year 1980. 


The apparent purpose of § 101(a)(3) is to distinguish between 
matters considered by both Houses, for which the more re- 
strictive of the two provisions is to govern, and matters con- 
sidered by only one House, for which the “authority and con- 
ditions” are to revert to those found in FY 1980 
appropriations. 

Because the rider is found only in the Senate version of the 
underlying 1981 appropriations bill, and the issue of re- 
stricting the mode of administering New York City loan guar- 
antees was not taken up in the House, § 101(a)(3) of H.J. Res. 
610 specifies that the rider falls within the proviso as an 
“item included in only one version of an Act.” Therefore, it is 
superseded by the “authority and conditions” found in ap- 
plicable 1980 appropriations. 

This reading of the resolution is confirmed by the follow- 
ing explanation provided by the Managers in the Conference 
Committee Report on H.J. Res. 610: 


The Committee of Conference agrees that, for the 
purposes of this resolution, in interpreting the lan- 
guage contained in Section 101(a)(3) concerning re- 
strictive authority included in only one version of an 
Act as passed by the House and Senate, the restric- 
tive authority, as it applies to the proviso concerning 
the New York City Loan Guarantee Program, con- 
tained in the 1981 HUD Independent Agency Ap- 
propriation Act, must have been carried in the ap- 
plicable Appropriation Act for Fiscal Year 1980, 
before it is operative in Fiscal Year 1981. 


The rider was “included in only one version of an Act” within 
the meaning of the proviso to § 101(a)(3), and was therefore, 
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by the terms of the proviso, superseded by the applicable ap- 
propriation act for FY 1980, which contains no such limita- 
tion. I therefore conclude that the rider has not taken effect, 
and does not restrict your authority in administering the 
Guarantee Act.* 


Sincerely, 
BENJAMIN R. CIVILETTI. 


* As you know, Attorney General Elliot Richardson adopted the formal pol- 
icy on October 1, 1973, of not issuing opinions regarding the validity of guar- 
antees or other obligations issued by federal agencies unless the opinion re- 
quest raises a genuine issue of law. Successive Attorneys General including 
myself have adhered to this policy. In addition, Attorneys General have opined 
that they do not have the authority to issue opinions when it is apparent that 
the request has been made, not because the requestor has any real concern 
about his authority, but because private persons, who engage in transactions 
with the United States, have insisted upon such an opinion for their benefit. 
39 Op. A.G. 11, 17-19 (1937); 20 Op. A.G. 463, 464 (1892). Because your re- 
quest raises a genuine issue of law, I believe that an Attorney General’s opin- 
ion on the narrow issue presented is appropriate. I am also persuaded that this 
is a legal issue over which you have a serious concern and, for that reason, I 
believe I have the authority to issue this opinion. I am troubled, however, by 
the insistence of private lawyers involved in the New York guarantee trans- 
action on receiving an Attorney General opinion addressing this question. I 
ask you to inform private persons who transact business with your Depart- 
ment that the Attorney General will not issue opinions solely because they feel 
it is important to protect them or guide them in their transactions and that 
opinions related to business transactions with the Government will be issued 
only when the transaction raises a substantial and genuine issue of law aris- 
ing in the administration of a Department. 


STANDARDS FOR CLOSING A MEETING OF THE 
SELECT COMMISSION ON IMMIGRATION AND 
REFUGEE POLICY 


The Select Commission on Immigration and Refugee Policy is subject to the 
requirements of the Federal Advisory Committee Act, which provides that 
advisory committee meetings may be closed to the public only upon a de- 
termination that one or more of the exemptions of the Government in the 
Sunshine Act is applicable. 


The December 1980 meeting of the Commission may not be closed in its en- 
tirety for national security and foreign policy reasons, insofar as it deals 
with matters not relating to those issues; the spirit of the Federal Advi- 
sory Committee Act requires that the meeting agenda be structured so 
that classified and other exempt information is considered separately 
from the main, and congressionally mandated public, policy discussions 
and decisionmaking activities of the Commission. 


OCTOBER 10, 1980. 
THE CHAIRMAN OF THE SELECT COMMISSION ON IMMIGRATION 

AND REFUGEE POLICY. 

My DEAR MR. CHAIRMAN: This is in response to your letter 
of September 2, 1980, concerning the possibility of closing 
the December meeting of the Select Commission on Immi- 
gration and Refugee Policy for national security and foreign 
policy reasons. I do not believe that the meeting, in its en- 
tirety, may properly be closed on that ground to the extent 
it deals with matters not relating to those issues, e.g., en- 
forcement matters. 

The Commission is an “advisory committee” as that term 
is defined in § 3(2) of the Federal Advisory Committee Act 
(FACA), 5 U.S.C. App. I. It is subject to the requirements of 
the Act. Under FACA § 10(a)(1), advisory committee meet- 
ings must be open to the public unless closed pursuant to § 
10(d). Section 10(d) permits closure of “any portion of an ad- 
visory committee meeting where the President, or head of 
the agency to which the Committee reports, determines that 
such portion of such meeting may be closed to the public in 
accordance with subsection (c) to § 552b of Title 5 (Govern- 
ment in the Sunshine Act)” (emphasis added). Thus an ad- 
visory committee meeting may be closed only upon determi- 
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nation by an appropriate official! that one or more of the ten 
open-meeting exemptions of the Government in the Sun- 
shine Act is applicable. The determination must be in writ- 
ing. Further, only those portions of the meeting to which the 
exemption relied upon is relevant may be closed; the re- 
mainder of the meeting must be open. 

You give examples of the types of issues to be discussed at 
the December meeting and state your belief that full con- 
sideration of those issues may involve sensitive national se- 
curity and foreign policy information. You conclude, based 
on this, that the meeting should be closed in order to permit 
the participants “to feel free to talk directly, concretely, and 
confidentially on issues which virtually affect the formation 
of immigration and refugee policy.” 

Under applicable legal standards, only those portions of 
advisory committee meetings “likely to disclose matters that 
are (A) specifically authorized under criteria established by 
an Executive order to be kept secret in the interests of na- 
tional defense or foreign policy and (B) in fact properly clas- 
sified pursuant to such Executive order,” 5 U.S.C. § 
552b(c)(1) (emphasis added), may be closed for those reasons. 
It is, of course, possible that the Commission, during its de- 
liberations, might need to consider particular information re- 
lated to national defense or foreign policy that has been prop- 
erly classified (under the standards of Executive Order No. 
12065) by an official with classification authority. If so, that 
portion of the meeting in which the particular information 
is proposed to be discussed may be closed (with advance no- 
tice) under the procedures of FACA § 10(d) and OMB Circu- 
lar A-63, as amended. It does not appear, however, that the 
entire December meeting may be closed based on the specu- 
lation that a free-form exploration of issues related to im- 
migration policy might require that some classified infor- 
mation be disclosed. The spirit of FACA requires that the 
meeting agenda be structured so that classified and other ex- 


1 Either “the President or head of the agency to which the [Commission] re- 
ports.” For the Commission, the President and the “agency head” are identi- 
cal. However, the President has delegated his functions under FACA to the 
Administrator of General Services, Executive Order No. 12024, § 2, who would 
be the appropriate official to make closing determinations with respect to meet- 
ings of the Commission. 


292 Federal Advisory Committee Act 


empt information is considered separately from the main, 
and congressionally mandated public, policy discussions and 
decisionmaking activities of the Commission, unless such 
structuring is impossible. I doubt that it would be impossi- 
ble in the case of the December meeting. 

Should you believe that a portion of the December meet- 
ing must be closed so that the Commission may consider spe- 
cific classified information, you should seek the assistance of 
the Committee Management Secretariat of the General Ser- 
vices Administration in arranging for the closure. 


Sincerely, 
BENJAMIN R. CIVILETTI. 


AUTHORITY FOR THE CONTINUANCE OF 
GOVERNMENT FUNCTIONS DURING A 
TEMPORARY LAPSE IN APPROPRIATIONS 


Statutory authority for an agency to incur obligations in advance of appro- 
priations need not be express, but may be implied from the specific du- 
ties that have been imposed upon, or of authorities that have been in- 
vested in, the agency. 


The “authorized by law” exception in the Antideficiency Act exempts from 
that Act’s general prohibition not only those obligations for which there 
is statutory authority, but also those obligations necessarily incident to 
initiatives undertaken within the President’s constitutional powers. 


A government agency may employ personal services in advance of appro- 
priations only when there is a reasonable and articulable connection be- 
tween the function to be performed and the safety of human life or the 
protection of property, and when there is some reasonable likelihood that 
either or both would be compromised in some degree by delay in the per- 
formance of the function in question. 


JANUARY 16, 1981. 
THE PRESIDENT. 

My DEAR MR. PRESIDENT: You have asked my opinion con- 
cerning the scope of currently existing legal and constitu- 
tional authorities for the continuance of government func- 
tions during a temporary lapse in appropriations, such as the 
government sustained on October 1, 1980. As you know, some 
initial determination concerning the extent of these author- 
ities had to be made in the waning hours of the last fiscal 
year in order to avoid extreme administrative confusion that 
might have arisen from Congress’ failure timely to enact 11 
of the 13 anticipated regular appropriations bills,! or a con- 
tinuing resolution to cover the hiatus between regular ap- 
propriations. The resulting guidance, which I approved, ap- 
peared in a memorandum that the Director of the Office of 
Management and Budget circulated to the heads of all de- 
partments and agencies on September 30, 1980. Your re- 
quest, in effect, is for a close and more precise analysis of the 
issues raised by the September 30 memorandum. 


1 Prior to October 1, 1980, Congress had passed regular appropriations for 
fiscal year 1981 only for energy and water development, Pub. L. No. 96—367, 
94 Stat. 1331 (Oct. 1, 1980). 
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Before proceeding with my analysis, I think it useful to 
place this opinion in the context of my April 25, 1980, opin- 
ion to you concerning the applicability of the Antideficiency 
Act, 31 U.S.C. § 665, upon lapses in appropriations, 43 Op. 
Att’y Gen. 224, 4 Op. O.L.C. 16 (1980). That opinion set forth 
two essential conclusions. First, if, after the expiration of an 
agency's appropriations, Congress has enacted no appropri- 
ation for the immediately subsequent period, the agency may 
make no contracts and obligate no further funds except as 
authorized by law. Second, because no statute generally per- . 
mits federal agencies to incur obligations without appropri- 
ations for the pay of employees, agencies are not, in general, 
authorized by law to employ the services of their employees 
upon a lapse in appropriations. My interpretation of the An- 
tideficiency Act in this regard is based on its plain language, 
its history, and its manifest purposes. 

The events prompting your request for my earlier opinion 
included the prospect that the then-existing temporary ap- 
propriations measure for the Federal Trade Commission 
(FTC) would expire in April, 1980, without extension, and 
that the FTC might consequently be left without appropria- 
tions for a significant period.* The FTC did not then suggest 
that it possesses obligational authorities that are free from 
a one-year time limitation. Neither did it suggest, based on 
its interpretation of the law at that time, that the FTC per- 
forms emergency functions involving the safety of human life 
or the protection of property other than protecting govern- 
ment property within the administrative control of the FTC 
itself. Consequently, the legal questions that the April 25, 
1980, opinion addressed were limited. Upon determining 
that the blanket prohibition expressed in § 655(a) against 
unauthorized obligations in advance of appropriations is to 
be applied as written, the opinion added only that the Anti- 
deficiency Act does permit agencies that are ceasing their 
functions to fulfill certain legal obligations connected with 


2 The FTC actually sustained less than a one-day lapse in appropriations be- 
tween the expiration, on April 30, 1980, of a transfer of funds for its use, Pub. 
L. No. 96-219, 94 Stat. 128 (Mar. 28, 1980), and the enactment, on May 1, 1980, 
of an additional transfer, Pub. L. No. 96-240, 94 Stat. 342. Prior to April 30, 
however, it appeared likely that a protracted congressional dispute concern- 
ing the terms of the FTC’s eventual authorization, Pub. L. No. 96—252, 94 Stat. 
374 (May 28, 1980), would precipitate a lapse in appropriations for a signifi- 
cantly longer period. 
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the orderly termination of agency operations.? The opinion 
did not consider the more complex legal questions posed by 
a general congressional failure to enact timely appropria- 
tions, or the proper course of action to be followed when no 
prolonged lapse in appropriations in such a situation is an- 
ticipated. 

The following analysis is directed to those issues. Under 
the terms of the Antideficiency Act, the authorities upon 
which the government may rely for the continuance of func- 
tions despite a lapse in appropriations implicates two fun- 
damental questions. Because the proscription of § 655(a) ex- 
cepts obligations in advance of appropriations that are 
“authorized by law,” it is first necessary to consider which 
functions this exception comprises. Further, given that § 
665(b) expressly permits the government to employ the per- 
sonal service of its employees in “cases of emergency involv- 
ing the safety of human life or the protection of property,” it 
is necessary to determine how this category is to be con- 
strued. I shall address these questions in turn, bearing in 
mind that the most useful advice concerning them must be 
cast chiefly in the form of general principles. The precise ap- 
plication of these principles must, in each case, be deter- 
mined in light of all the circumstances surrounding a par- 
ticular lapse in appropriations. 


I. 


Section 556(a) of Title 31, United States Code provides: 


No officer or employee of the United States shall 
make or authorize an expenditure from or create or 
authorize an obligation under any appropriation or 
fund in excess of the amount available therein; nor 
shall any officer or employee involve the Government 
in any contract or obligation, for the payment of 
money for any purpose, unless such contract or oblig- 
ation is authorized by law. (Emphasis added.) 


Under the language of § 665(a) emphasized above, it fol- 
lows that, when an agency’s regular appropriation lapses, 
that agency may not enter contracts or create other obliga- 


3 See note 11, infra. 
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tions unless the agency has legal authority to incur obliga- 
tions in advance of appropriations. Such authority, in some 
form, is not uncommon in the government. For example, 
notwithstanding the lapse of regular appropriations, an 
agency may continue to have available to it particular funds 
that are subject to a multi-year or no-year appropriation. A 
lapse in authority to spend funds under a one-year appro- 
priation would not affect such other authorities. 13 Op. At- 
ty Gen. 288, 291 (1870). 

A more complex problem of interpretation, however, may 
be presented with respect to obligational authorities that are 
not manifested in appropriations acts. In a few cases, Con- 
gress has expressly authorized agencies to incur obligations 
without regard to available appropriations.* More often, it is 
necessary to inquire under what circumstances statutes that 
vest particular functions in government agencies imply au- 
thority to create obligations for the accomplishment of those 
functions despite the lack of current appropriations. This, of 
course, would be the relevant legal inquiry even if Congress 
had not enacted the Antideficiency Act; the second phrase of 
§ 665(a) clearly does no more than codify what, in any event 
and not merely during lapses in appropriations, is a re- 
quirement of legal authority for the obligation of public 
funds.° 


4 See, e.g., 25 U.S.C. § 99; 31 U.S.C. § 668; 41 U.S.C. § 11. 
5 This rule has, in fact, been expressly enacted in some form for 160 of the 
191 years since Congress first convened. The Act of May 1, 1820, provided: 
[NJo contract shall hereafter be made by the Secretary of State, or of the 
Treasury, or of the Department of War, or of the Navy, except under a law 
authorizing the same, or under an appropriation adequate to its fulfillment. 


3 Stat. 567, 568. The Act of March 2, 1861, extended the rule as follows: 


No contract or purchase on behalf of the United States shall be made un- 
less the same is authorized by law or is under an appropriation adequate 
to its fulfillment, except in the War and Navy Departments, for clothing, 
subsistence, forage, fuel, quarters, or transportation, which, however, shall 
not exceed the necessities of the current year. 


12 Stat. 214, 220. Congress reiterated the ban on obligations in excess of ap- 
propriations by enacting the Antideficiency Act in 1870: 


[I]t shall not be lawful for any department of the government to expend in 
any one fiscal year any sum in excess of appropriations made by Congress 
for that fiscal year, or to involve the government in any contract for the fu- 
ture payment of money in excess of appropriations. 
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Previous Attorneys General and the Comptrollers General 
have had frequent occasion to address, directly or indirectly, 
the question of implied authority. Whether the broader lan- 
guage of all of their opinions is reconcilable may be doubted, 
but the conclusions of the relevant opinions fully establish 
the premise upon which my April 25, 1980, memorandum to 
you was based: statutory authority to incur obligations in ad- 
vance of appropriations may be implied as well as express, 
but may not ordinarily be inferred, in the absence of appro- 
priations, from the kind of broad, categorical authority, 
standing alone, that often appears, for example, in the or- 
ganic statutes of government agencies. The authority must 
be necessarily inferrable from the specific terms of those du- 
ties that have been imposed upon, or of those authorities that 
have been invested in, the officers or employees purporting 
to obligate funds on behalf of the United States. 15 Op. Atty. 
Gen. 235, 240 (1877). 

Thus, for example, when Congress specifically authorizes 
contracts to be entered into for the accomplishment of a par- 
ticular purpose, the delegated officer may negotiate such con- 
tracts even before Congress appropriates all the funds nec- 
essary for their fulfillment. E.g., 30 Op. Att’y Gen. 332, 333 
(1915); 30 Op. Att’y Gen. 186, 193 (1913); 28 Op. Att’y Gen. 
466, 469-70 (1910); 25 Op. Att’y Gen. 557, 563 (1906). On the 
other hand, when authority for the performance of a specific 
function rests on a particular appropriation that proves in- 
adequate to the fulfillment of its purpose, the responsible of- 
ficer is not authorized to obligate further funds for that pur- 
pose in the absence of additional appropriations. 21 Op. Att’y 
Gen. 244, 248-50 (1895); 15 Op. Att’y Gen. 235, 240 (1877); 
9 Op. Att’y Gen. 18, 19 (1857); 4 Op. Att’y Gen. 600, 601-02 
(1847); accord, 28 Comp. Gen. 163, 165-66 (1948). 


(Continued) 


Act of July 12, 1870, ch. 251, § 7, 16 Stat. 251. Congress substantially reen- 
acted this provision in 1905, adding the proviso “unless such contract or oblig- 
ation is authorized by law,” Act of March 3, 1905, ch. 1484, § 4, 33 Stat. 1214, 
1257, and reenacted it again in 1906, Act of Feb. 27, 1906, ch. 510, § 3, 34 Stat. 
27, 48. Section 665(a) of Title 31, United States Code, enacted in its current 
form in 1950, Act of Sept. 6, 1950, Pub. L. No. 81-759, § 1211, 64 Stat. 595, 
765, is substantially the same as these earlier versions, except that, by adding 
an express prohibition against unauthorized obligations “in advance of” ap- 
propriations to the prohibition against obligations “in excess of” appropria- 
tions, the modern version indicates even more forcefully Congress’ intent to 
control the availability of funds to government officers and employees. 
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This rule prevails even though the obligation of funds that 
the official contemplates may be a reasonable means for ful- 
filling general responsibilities that Congress has delegated 
to the official in broad terms, but without conferring specific 
authority to enter into contracts or otherwise obligate funds 
in advance of appropriations. For example, Attorney General 
McReynolds concluded, in 1913, that the Postmaster Gen- 
eral could not obligate funds in excess of appropriations for 
the employment of temporary and auxiliary mail carriers to 
maintain regular service, notwithstanding his broad au- 
thorities for the carrying of the mails. 30 Op. Att’y Gen. 157, 
161 (1913). Similarly, in 1877, Attorney General Devens con- 
cluded that the Secretary of War could not, in the absence of 
appropriations, accept “contributions” of material for the 
army, é.g., ammunition and medical supplies, beyond the 
Secretary’s specific authorities to contract in advance of ap- 
propriations. 15 Op. Att’y Gen. 209, 211 (1877).§ 

Ordinarily, then, should an agency’s regular one-year ap- 
propriation lapse, the “authorized by law” exception to the 
Antideficiency Act would permit the agency to continue the 
obligation of funds to the extent that such obligations are: 
(1) funded by moneys, the obligational authority for which is 
not limited to one year, e.g., multi-year appropriations; (2) 
authorized by statutes that expressly permit obligations in 
advance of appropriations; or (3) authorized by necessary im- 
plication from the specific terms of duties that have been im- 
posed on, or of authorities that have been invested in, the 
agency.’ A nearly government-wide lapse, however, such as 


8 Accord, 37 Comp. Gen. 155, 156 (1957) (Atomic Energy Commission’s broad 
responsibilities under the Atomic Energy Act do not authorize it to enter into 
a contract for supplies or services to be furnished in a fiscal year subsequent 
to the year the contract is made); 28 Comp. Gen. 300, 302 (1948) (Treasury De- 
partment’s discretion to establish reasonable compensation for Bureau of the 
Mint employees does not confer authority to grant wage increases that would 
lead to a deficiency). 

7 It was on this basis that I determined, in approving the September 30, 1980, 
memorandum, that the responsible departments are “authorized by law” to in- 
cur obligations in advance of appropriations for the administration of benefit 
payments under entitlement programs when the funds for the benefit pay- 
ments themselves are not subject to a one-year appropriation. Certain so-called 
“entitlement programs,” e.g., Old-Age and Survivors Insurance, 42 U.S.C. § 
401(a), are funded through trust funds into which a certain portion of the pub- 
lic revenues are automatically appropriated. Notwithstanding this method of 
funding the entitlement payments themselves, the costs connected with the 
administration of the trust funds are subject to annual appropriations. 42 
U.S.C. § 401(g). It might be argued that a lapse in administrative authority 
alone should be regarded as expressing Congress’ intent that benefit payments 
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occurred on October 1, 1980, implicates one further question 
of executive authority. 

Unlike his subordinates, the President performs not only 
functions that are authorized by statute, but functions au- 
thorized by the Constitution as well. To take one obvious ex- 
ample, the President alone, under Article II, § 2, clause 1 of 
the Constitution, “shall have Power to grant Reprieves and 
Pardons for Offenses against the United States, except in 
Cases of Impeachment.” Manifestly, Congress could not de- 
prive the President of this power by purporting to deny him 
the minimum obligational authority sufficient to carry this 
power into effect. Not all of the President’s powers are so 
specifically enumerated, however, and the question must 
consequently arise, upon a government-wide lapse in appro- 
priations, whether the Antideficiency Act should be con- 
strued as depriving the President of authority to obligate 
funds in connection with those initiatives that would other- 
wise fall within the President’s powers. 

In my judgment, the Antideficiency Act should not be read 
as necessarily precluding exercises of executive power 
through which the President, acting alone or through his 
subordinates, could have obligated funds in advance of ap- 
propriations had the Antideficiency Act not been enacted. 
With respect to certain of the President’s functions, as illus- 
trated above, such an interpretation could raise grave con- 
stitutional questions. It is an elementary rule that statutes 
should be interpreted, if possible, to preclude constitutional 
doubts, Crowell v. Benson, 285 U.S. 22, 62 (1932), and this 
rule should surely be followed in connection with a broad and 
general statute, such as 31 U.S.C. § 665(a), the history of 
which indicates no congressional consideration at all of the 
desirability of limiting otherwise constitutional presidential 
initiatives. The President, of course, cannot legislate his own 
obligational authorities; the legislative power rests with 
Congress. As set forth, however, in Mr. Justice Jackson’s 


(Continued) 


also not continue. The continuing appropriation of funds for the benefit pay- 
ments themselves, however, substantially belies this argument, especially 
when the benefit payments are to be rendered, at Congress’ direction, pursuant 
to an entitlement formula. In the absence of a contrary legislative history to 
the benefit program or affirmative congressional measures to terminate the 
program, I think it proper to infer authority to continue the administration of 
the program to the extent of the remaining benefit funding. 
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seminal opinion in Youngstown Sheet & Tube Co. v. Sawyer, 
343 U.S. 579, 593 (1952): 


The actual art of governing under our Constitution 
does not and cannot conform to judicial definitions 
of the power of any of its branches based on isolated 
clauses or even single Articles torn from context. 
While the Constitution diffuses power the better to 
secure liberty, it also contemplates that practice will 
integrate the dispersed powers into a workable gov- 
ernment. It enjoins upon its branches separateness 
but interdependence, autonomy but reciprocity. 
Presidential powers are not fixed but fluctuate, de- 
pending on their disjunction or conjunction with 
those of Congress. 


Following® this reasoning, the Antideficiency Act is not the 
only source of law or the only exercise of congressional power 
that must be weighed in determining whether the President 
has authority for an initiative that obligates funds in ad- 
vance of appropriations. The President’s obligational au- 
thority may be strengthened in connection with initiatives 
that are grounded in the peculiar institutional powers and 
competency of the President. His authority will be further 
buttressed in connection with any initiative that is consis- 
tent with statutes—and thus with the exercise of legislative 
power in an area of concurrent authority—that are more nar- 
rowly drawn than the Antideficiency Act and that would oth- 
erwise authorize the President to carry out his constitution- 
ally assigned tasks in the manner he contemplates. In sum, 
with respect to any presidential initiative that is grounded 
in his constitutional role and consistent with statutes other 
than the Antideficiency Act that are relevant to the initia- 
tive, the policy objective of the Antideficiency Act must be 
considered in undertaking the initiative, but should not 
alone be regarded as dispositive of the question of authority. 

Unfortunately, no catalogue is possible of those exercises 


8 A majority of the Supreme Court has repeatedly given express endorse- 
ment to Mr. Justice Jackon’s view of the separation of powers. Nixon v. Ad- 
ministrator of General Services, 433 U.S. 425, 443 (1977); Buckley v. Valeo, 424 
U.S. 1, 122 (1976); United States v. Nixon, 418 U.S. 683, 707 (1974); Old Do- 
minion Branch No. 496, National Association of Letter Carriers v. Austin, 418 
U.S. 264, 273 n.5 (1974). 
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of presidential power that may properly obligate funds in ad- 
vance of appropriations.? Clearly, such an exercise of power 
could most readily be justified if the functions to be per- 
formed would assist the President in fulfilling his peculiar 
constitutional role, and Congress has otherwise authorized 
those or similar functions to be performed within the control 
of the President.!° Other factors to be considered would be 
the urgency of the initiative and the likely extent to which 
funds would be obligated in advance of appropriations. 

In sum, I construe the “authorized by law” exception con- 
tained within 31 U.S.C. § 665(a) as exempting from the pro- 
hibition enacted by the second clause of that section not only 
those obligations in advance of appropriations for which ex- 
press or implied authority may be found in the enactments 
of Congress, but also those obligations necessarily incident 
to presidential initiatives undertaken within his constitu- 
tional powers. 


II. 


In addition to regulating generally obligations in advance 
of appropriations, the Antideficiency Act further provides, in 
31 U.S.C. § 665(b): 


No officer or employee of the United States shall ac- 
cept voluntary service for the United States or em- 
ploy personal service in excess of that authorized by 
law, except in cases of emergency involving the safety 
of human life or the protection of property. 


® As stated by Attorney General (later Justice) Murphy: 


[T]he Executive has powers not enumerated in the statutes—powers de- 
rived not from statutory grants but from the Constitution. It is universally 
recognized that the constitutional duties of the Executive carry with them 
constitutional powers necessary for their proper performance. These con- 
stitutional powers have never been specifically defined, and in fact cannot 
be, since their extent and limitations are largely dependent upon condi- 
tions and circumstances. In a measure this is true with respect to most of 
the powers of the Executive, both constitutional and statutory. The nght 
to take specific action might not exist under one state of facts, while under 
another it might be the absolute duty of the Executive to take such action. 


39 Op. Att’y Gen. 343, 347-48 (1939). 

10 One likely category into which certain of these functions would fall would 
be “the conduct of foreign relations essential to the national security,” referred 
to in the September 30, 1980, memorandum. 
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Despite the use of the term “voluntary service,” the evident 
concern underlying this provision is not government agen- 
cies’ acceptance of the benefit of services rendered without 
compensation. Rather, the original version of § 665(b) was 
enacted as part of an urgent deficiency appropriation act in 
1884, Act of May 1, 1884, ch. 37, 23 Stat. 15, 17, in order to 
avoid claims for compensation arising from the unauthorized 
provision of services to the government by non-employees, 
and claims for additional compensation asserted by govern- 
ment employees performing extra services after hours. That 
is, under § 665(b), government officers and employees may 
not involve the government in contracts for employment, L.e., 
for compensated labor, except in emergency situations. 30 
Op. Att’y Gen. 129, 131 (1918). 

Under § 665(b), it is thus crucial, in construing the gov- 
ernment’s authority to continue functions in advance of ap- 
propriations, to interpret the phrase “emergencies involving 
the safety of human life or the protection of property.” Al- 
though the legislative history of the phrase sheds only dim 
light on its precise meaning, this history, coupled with an ad- 
ministrative history—of which Congress is fully aware—of 
the interpretation of an identical phrase in a related bud- 
geting context, suggests two rules for identifying those func- 
tions for which government officers may employ personal ser- 
vices for compensation in excess of legal authority other than 
§ 665(b) itself. First, there must be some reasonable and ar- 
ticulable connection between the function to be performed 
and the safety of human life or the protection of property. 
Second, there must be some reasonable likelihood that the 
safety of human life or the protection of property would be 
compromised, in some degree, by delay in the performance 
of the function in question. 

As originally enacted in 1884, the provision forbade unau- 
thorized employment “except in cases of sudden emergency 
involving the loss of human life of the destruction of prop- 
erty.” 23 Stat. 17. (Emphasis added.) The clause was added 
to the House-passed version of the urgent deficiency bill in 
the floor of the Senate in order to preserve the function of the 
government’s “life-saving stations.” One Senator cautioned: 


In other words, at the life-saving stations of the 
United States, for instance, the officers in charge, no 
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matter what the urgency and what the emergency 
might be, would be prevented [under the House- 
passed bill] from using the absolutely necessary aid 
which is extended to them in such cases because it 
had not been provided for by law in a statute. 


15 Cong. Rec. 2143 (1884) (remarks of Sen. Beck); see also 
id. at 3410-11 (remarks of Rep. Randall). This brief discus- 
sion confirms what the originally enacted language itself 
suggests, namely, that Congress initially contemplated only 
a very narrow exception to what is now § 665(b), to be em- 
ployed only in cases of dire necessity. 

In 1950, however, Congress enacted the modern version of 
the Antideficiency Act and accepted revised language for 31 
U.S.C. § 665(b) that had originally been suggested in a 1947 
report to Congress by the Director of the Bureau of the Bud- 
get and the Comptroller General. Without elaboration, these 
officials proposed that “cases of sudden emergency” be 
amended to “cases of emergency,” “loss of human life” to 
“safety of human life,” and “destruction of property” to “pro- 
tection of property.” These changes were not qualified or ex- 
plained by the report accompanying the 1947 recommenda- 
tion or by any aspect of the legislative history of the general 
appropriations act for fiscal year 1951, which included the 
modern § 665(b). Act of September 6, 1950, Pub. L. No. 
81-759, § 1211, 64 Stat. 765 (1950). Consequently, we infer 
from the plain import of the language of their amendments 
that the drafters intended to broaden the authority for emer- 
gency employment. In essence, they replaced the apparent 
suggestion of a need to show absolute necessity with a phrase 
more readily suggesting the sufficiency of a showing of rea- 
sonable necessity in connection with the safety of human life 
or the protection of property in general. 

This interpretation is buttressed by the history of inter- 
pretation by the Bureau of the Budget and its successor, the 
Office of Management and Budget, of 31 U.S.C. § 665(e), 
which prohibits the apportionment or reapportionment of ap- 
propriated funds in a manner that would indicate the need 
for a deficiency or supplemental appropriation, except in, 
among other circumstances, “emergencies involving the 
safety of human life, [or] the protection of property.” § 
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665(e)(1)(B).1! Directors of the Bureau of the Budget and of 
the Office of Management and Budget have granted dozens 
of deficiency reapportionments under this subsection in the 
last 30 years, and have apparently imposed no test more 
stringent than the articulation of a reasonable relationship 
between the funded activity and the safety of human life or 
the protection of property. Activities for which deficiency ap- 
portionments have been granted on this basis include Fed- 
eral Bureau of Investigation criminal investigations, legal 
services rendered by the Department of Agriculture in con- 
nection with state meat inspection programs and enforce- 
ment of the Wholesome Meat Act of 1967, 21 U.S.C. §§ 
601-695, the protection and management of commodity in- 
ventories by the Commodity Credit Corporation, and the in- 
vestigation of aircraft accidents by the National Trans- 
portation Safety Board. These few illustrations demonstrate 
the common sense approach that has guided the interpreta- 


11 Ag provisions containing the same language, enacted at the same time, 
and aimed at related purposes, the emergency provisions of §§ 665(b) and 
665(e1)(B) should be deemed in pari materia and given a like construction, 
Northcross v. Memphis Board of Education, 412 U.S. 427, 428 (1973), although 
at first blush, if may appear that the consequences of identifying a function as 
an “emergency” function may differ under the two provisions. Under § 665(b), 
if a function is an emergency function, then a federal officer or employee may 
employ what otherwise would constitute unauthorized personal service for its 
performance; in this sense, the emergency nature of the function triggers ad- 
ditional obligational authority for the government. In contrast, under § 
665(e)(1)(B), if a function is an emergency function, OMB may allow a defi- 
ciency apportionment or reapportionment—thus permitting the expenditure 
of funds at a rate that could not be sustained for the entire fiscal year without 
a deficiency—but the effect of such administrative action would not be to trig- 
ger new obligational authority automatically. That is, Congress could always 
decline to enact a subsequent deficiency appropriation, thus keeping the level 
of spending at the previously appropriated level. 

This distinction, however, is outweighed by the common practical effect of 
the two provisions, namely, that when authority is exercised under either emer- 
gency exception, Congress, in order to accomplish all those functions it has au- 
thorized, must appropriate more money. If, after a deficiency apportionment 
or reapportionment, Congress did not appropriate additional funds, its pur- 
poses would be thwarted to the extent that previously authorized functions 
could not be continued until the end of the fiscal year. This fact means that, 
although deficiency apportionments and reapportionments do not create new 
obligational authority, they frequently impose a necessity for further appro- 
priations as compelling as the government’s employment of personal services 
in an emergency in advance of appropriations. There is thus no genuine rea- 
son for ascribing, as a matter of legal interpretation, greater or lesser scope to 
one emergency provision than to the other. 
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tion of § 665(e).!2 Most important, under § 665(e)(2), each ap- 
portionment or reappointment indicating the need for a de- 
ficiency or supplemental appropriation has been reported 
contemporaneously to both Houses of Congress, and, in the 
face of these reports, Congress has not acted in any way to 
alter the relevant 1950 wording of § 665(e)(1)(B), which is, 
in this respect, identical to § 665(b)./% It was along these lines 
that I approved, for purposes of the immediate crisis, the cat- 
egories of functions that the Director of the Office of Man- 
agement and Budget included in his September 30, 1980, 
memorandum as illustrative of the areas of government ac- 
tivity in which emergencies involving the safety of human 
life and the protection of property might arise. To erect the 
most solid foundation for the Executive Branch’s practice in 
this regard, I would recommend that, in preparing contin- 
gency plans for periods for lapsed appropriations, each gov- 


12 In my April 25, 1980, memorandum to you, I opined that the Antidefi- 
ciency Act permits departments and agencies to terminate operations, upon a 
lapse in appropriations, in an orderly way. 43 Op. Att’y Gen. at 229, 4 Op. 
O.L.C. at 20 (1980). The functions that, in my judgment, the orderly shutdown 
of an agency for an indefinite period or permanently would entail include the 
emergency protection, under § 665(b), of the agency’s property by its own em- 
ployees until such protection can be arranged by another agency with appro- 
priations; compliance, within the “authorized by law” exception to § 655(a), 
with statutes providing for the rights of employees and the protection of gov- 
ernment information; and the transfer, also under the “authorized by law” ex- 
ception to § 665(a), with statutes providing for the mghts of employees and the 
protection of government information; and the transfer, also under the “au- 
thorized by law” exception to § 665(a), of any matters within the agency’s ju- 
risdiction that are also under the jurisdiction of another agency that Congress 
has funded and thus indicated its intent to pursue. Compliance with the spirit, 
as well as the letter, of the Antideficiency Act requires that agencies incur oblig- 
ations for these functions in advance of appropriations only to the minimum 
extent necessary to the fulfillment of their legal duties and with the end in 
mind of terminating operations for some substantial period. It would hardly 
be prudent, much less consistent with the spirit of the Antideficiency Act, for 
agencies to incur obligations in advance of appropriations in connection with 
“shutdown functions” that would only be justified by a more substantial lapse 
in appropriations than the agency, in its best judgment, expects. 

13 The Supreme Court has referred repeatedly to the: 


venerable rule that the construction of a statute by those charged with its 
execution should be followed unless there are compelling indications that 
it is wrong, especially when Congress has refused to alter the administra- 
tive construction. 


Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 381 (1969) (footnotes omit- 
ted). Since enacting the modern Antideficiency Act, including § 665(e)(1)B), 
in 1950, Congress has amended the act three times, including one amendment 
to another aspect of § 665(e). At no time has Congress altered this interpreta- 
tion of § 665(e)(1)(B) by the Office of Management and Budget, which has been 
consistent and is consistent with the statute. Compare 43 Op. Att’y Gen. 224, 
4 Op. O.L.C. 16 (1980). 
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ernment department or agency provide for the Director of 
the Office of Management and Budget some written de- 
scription, that could be transmitted to Congress, of what the 
head of the agency, assisted by its general counsel, consid- 
ers to be the agency’s emergency functions. 

In suggesting the foregoing principles to guide the inter- 
pretation of § 665(b), I must add my view that, in emergency 
circumstances in which a government agency may employ 
personal service in excess of legal authority other than § 
665(b), it may also, under the authority of § 665(b), incur 
obligations in advance of appropriations for material to en- 
able the employees involved to meet the emergency success- 
fully. In order to effectuate the legislative intent that un- 
derlies a statute, it is ordinarily inferred that a statute 
“carries with it all means necessary and proper to carry out 
effectively the purposes of the law.” United States v. 
Louisiana, 265 F. Supp. 703, 708 (E.D. La. 1966) (three-judge 
court), affd, 386 U.S. 270 (1967). Accordingly, when a statute 
confers authorities generally, those powers and duties nec- 
essary to effectuate the statute are implied. See 2A J. Suther- 
land, Statutes and Statutory Construction § 55.04 (Sands ed. 
1973). Congress has contemplated expressly, in enacting § 
665(b), that emergencies will exist that will justify incurring 
obligations for employee compensation in advance of appro- 
priations; it must be assumed that, when such an emergency 
arises, Congress would intend those persons so employed to 
be able to accomplish their emergency functions with suc- 
cess. Congress, for example, having allowed the Government 
to hire firefighters must surely have intended that water and 
firetrucks would be available to them.!4 


iil. 


The foregoing discussion articulates the principles ac- 
cording to which, in my judgment, the Executive can prop- 
erly identify those functions that the government may con- 


14 Accord, 53 Comp. Gen. 71 (1973), holding that, in light of a determination 
by the Administrator of General Services that such expenses were “necessar- 
ily incidental to the protection of property of the United States during an ex- 
treme emergency,” id. at 74, the Comptroller General would not question Gen- 
eral Services Administration (GSA) payments for food for GSA special police 
who were providing round-the-clock protection for a Bureau of Indian Affairs 
building that had been occupied without authority. 
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tinue upon lapses in appropriations. Should a situation again 
present itself as extreme as the emergency that arose on Oc- 
tober 1, 1980, this analysis should assist in guiding planning 
by all departments and agencies of the government. 

As the law is now written, the Nation must rely initially 
for the efficient operation of government on the timely and 
responsible functioning of the legislative process. The Con- 
stitution and the Antideficiency Act itself leave the Execu- 
tive leeway to perform essential functions and make the gov- 
ernment “workable.” Any inconvenience that this system, in 
extreme circumstances, may bode is outweighed, in my esti- 
mation, by the salutary distribution of power that it embod- 
ies. 


Respectfully, 
BENJAMIN R. CIVILETTI. 


LEGALITY OF THE INTERNATIONAL 
AGREEMENT WITH IRAN AND ITS 
IMPLEMENTING EXECUTIVE ORDERS 


Executive orders providing for the establishment of escrow accounts with 
the Bank of England and the Central Bank of Algeria, directing the trans- 
fer of previously blocked Iranian government assets to those accounts, 
and nullifying all interests in the assets other than the interests of Iran 
and its agents, are within the President’s authority under the Interna- 
tional Emergency Economic Powers Act (IEEPA). Banks and other hold- 
ers of Iranian assets need not await formal vacation of court-ordered at- 
tachments before complying with transfer orders, since they as well as 
Executive Branch officials are relieved from any liability for actions taken 
in good faith in reliance on the IEEPA. 


Executive order prohibiting the prosecution of any claims against Iran aris- 
ing from the hostage seizure, and terminating any previously instituted 
judicial proceedings based on such a claim, is within the President’s au- 
thority under the IEEPA and the Hostage Act. The order does not pur- 
port to preclude any claimant from petitioning Congress for relief in con- 
nection with his claim, nor could it constitutionally do so. 


Provisions of executive order blocking property of the former Shah’s estate 
and that of his close relatives, and requiring all persons subject to the ju- 
risdiction of the United States to submit to the Secretary of the Treasury 
information about this property to be made available to the government 
of Iran, are within the President’s authority under the IEEPA. Proposed 
order also directs the Attorney General to assert in appropriate courts 
that claims of Iran for recovery of this property are not barred by foreign 
sovereign immunity or act of state doctrines, and asserts that all Iranian 
decrees relating to the former Shah and his family should be enforced in 
courts of the United States. 


The President has constitutionally and congressionally conferred authority 
to enter an agreement designating the Iran-United States Claims Tri- 
bunal as the sole forum for determination of claims by the United States 
or its nationals against Iran, and to confer upon the Tribunal jurisdiction 
over claims against the United States. 


JANUARY 19, 1981. 
THE PRESIDENT. 

My DEAR MR. PRESIDENT: I have been asked for my opin- 
ion concerning the legality of certain actions designed to re- 
solve issues arising from the detention in Iran of 52 Ameri- 
can hostages, including the diplomatic and consular staff in 
Tehran. 
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An international agreement has been reached with Iran. 
The agreement, which consists of four separate documents, 
commits the United States and Iran to take specified steps 
to free the hostages and to resolve specified claims between 
the United States and its nationals and Iran and its nation- 
als. These documents embody the interdependent commit- 
ments made by the two parties for which Algeria has been 
acting as intermediary. 

The first document is captioned “Declaration of the Gov- 
ernment of the Democratic and Popular Republic of Algeria” 
(Declaration). The Declaration provides, first, for noninter- 
vention by the United States in the internal political and mil- 
itary affairs of Iran. 

Second, the Declaration provides generally for return of 
Iranian assets. The transfer utilizes the Central Bank of Al- 
geria as escrow agent and the Bank of England in London as 
depositary; their obligations and powers are specified in two 
other documents, the “Escrow Agreement” and the “Deposi- 
tary Agreement.” Separate timetables and conditions are de- 
scribed for assets in the Federal Reserve Bank of New York 
(Fed), in foreign branches of United States banks, and in do- 
mestic branches of United States banks, and for other fi- 
nancial assets and other property located in the United 
States and abroad. The transfer of the assets in the Fed and 
in the foreign branches to the Bank of England is scheduled 
to take place first. Upon Iran’s release of the hostages, the 
Central Bank of Algeria, as escrow agent, shall direct the 
Bank of England, under the terms of the Escrow and De- 
positary Agreements, to disburse the escrow account in ac- 
cordance with the undertakings of the United States and 
Iran with respect to the Declaration. 

The transfer from the Central Bank of Algeria to Iran of 
the assets presently in the domestic branches will take place 
upon Iran’s establishment with the Central Bank of Algeria 
a Security Account to be used for the purpose of paying claims 
against Iran in accordance with a Claims Settlement Agree- 
ment set forth in the fourth document, which is captioned 
“Declaration of the Government of the Democratic and Pop- 
ular Republic of Algeria Concerning the Settlement of 
Claims by the Government of the United States of America 
and the Government of the Islamic Republic of Iran” (Claims 
Settlement Agreement). The Claims Settlement Agreement 
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provides for the establishment of an Iran-United States 
Claims Tribunal, which will have jurisdiction to decide three 
categories of claims: (1) claims by United States nationals 
against Iran and claims by Iranian nationals against the 
United States, and counterclaims arising out of the same 
transaction or occurrence, for claims and counterclaims out- 
standing on the date of the Agreement;?! (2) official claims of 
the governments of the United States and Iran against each 
other arising out of contracts for the purchase and sale of 
goods and services; and (3) any dispute as to the interpreta- 
tion or performance of any provision of the Declaration. 

Third, the Declaration provides for nullification of trade 
sanctions against Iran and withdrawal of claims now pend- 
ing in the International Court of Justice. The United States 
also agrees not to prosecute its claims and to preclude pros- 
ecution by a United States national or in the United States 
courts of claims arising out of the seizure of the embassy and 
excluded by the Claims Settlement Agreement. 

Fourth, the Declaration provides for actions by the United 
States designed to help effectuate the return to Iran of the 
assets of the family of the former Shah. 

A series of executive orders has been proposed to carry out 
the domestic, and some foreign, aspects of the international 
agreement. It is my opinion that under the Constitution, 
treaties, and laws of the United States you, your subordi- 
nates, the Fed, and the Federal Reserve Board are autho- 
rized to take the actions described in the four documents con- 
stituting the international agreement and in the executive 
orders.” 

I shall first examine the proposed executive orders and 
consider them as to form and legality. Subsequently I shall 
consider certain questions which arise from other proposed 
actions and documents related thereto. 


1 Two categories of claims are specifically excluded: (1) claims relating to the 
seizure or detention of the hostages, injury to United States property or prop- 
erty within the compound of the embassy in Tehran, and injury to persons or 
property as a result of actions in the course of the Islamic Revolution in Iran 
which were not actions of the government of Iran and (2) claims arising under 
the terms of a binding contract specifically providing that any disputes there- 
under shall be within the sole jurisdiction of the competent Iranian courts. 

2 Documents testifying to the adherence to the agreement by both the United 
States and Iran will also be executed; these documents present no substantive 
legal issues. 
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1. The first proposed executive order is captioned “Direc- 
tion Relating to Establishment of Escrow Accounts.” Under 
it, the Secretary of the Treasury is authorized to direct the 
establishment of an appropriate escrow agreement with the 
Bank of England and with the Central Bank of Algeria to 
provide as necessary for distribution of funds in connection 
with the release of the hostages. The Escrow Agreement pro- 
vides, among other things, that certain assets in which Iran 
has an interest shall be credited by the Bank of England to 
an escrow account in the name of the Central Bank of Alge- 
ria and transferred to Iran after the Central Bank of Alge- 
ria receives certification from the Algerian Government that 
the 52 hostages have safely departed from Iran. 

The International Emergency Economic Powers Act, 
(IEEPA), 50 U.S.C. § 1701-1706 (Supp. I 1977), provides you 
with authority, during a declared national emergency, to di- 
rect transactions and transfers of property in which a for- 
eign country has an interest under such regulations as you 
may prescribe. As the proposed order recites, such an emer- 
gency has been declared. IEEPA was the authority for the 
blocking order of November 14, 1979, Executive Order No. 
12,170, which asserted control over Iranian government as- 
sets. Moreover, the statute known as the Hostage Act, 22 
U.S.C. § 1732, authorizes the President, when American cit- 
izens are unjustly deprived of liberty by a foreign govern- 
ment, to use such means, not amounting to acts of war, as 
he may think “necessary and proper” to bring about their re- 
lease. The phrase “necessary and proper” is, of course, bor- 
rowed from the Constitution, and has been construed as pro- 
viding very broad discretionary powers for legitimate ends. 
U.S. Const. art. I, § 8, cl. 18; McCulloch v. Maryland, 17 U.S. 
(4 Wheat.) 316 (1819). Establishment of the escrow account 
is directed to the release of the hostages. This order thus falls 
within your powers under these Acts.? 

It is approved as to form and legality. 

2. The second proposed executive order is captioned “Di- 
rection to Transfer Iranian Government Assets.” The Fed is 
directed to transfer to its account at the Bank of England, 


3 Although I do not specifically discuss the applicability of the Hostage Act 
to the other proposed orders described in this opinion, I believe that it gener- 
ally supports their issuance. 
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and then to the escrow account referred to in paragraph 1, 
the assets of the Government of Iran, as directed by the Sec- 
retary of the Treasury. The order also revokes the autho- 
rization for, and nullifies all interests in, the frozen Iranian 
government property except the interests of Iran and its 
agents. The effect of this order will be to void the rights of 
plaintiffs in any possible litigation to enforce certain at- 
tachments and other prejudgment remedies that were issued 
against the blocked assets following the original blocking or- 
der. 

I believe that this provision is lawful for several reasons. 
I am informed, first, that the Iranian funds on deposit in the 
Fed are funds of the Bank Markazi, the Central Bank of Iran. 
As such, they are clearly not subject to attachment. The For- 
eign Sovereign Immunities Act of 1976 specifically states 
that the property of a foreign central bank held for its own 
account shall be immune from attachment and execution un- 
less that immunity has been explicitly waived. 28 U.S.C. § 
1611(b). It is my view that there has been no such waiver. 

Even assuming, arguendo, that the attachments are not 
precluded by 28 U.S.C. § 1611(b), there is power under 
IEEPA to nullify them or to prevent the exercise of any right 
under them. Under IEEPA, the President has authority in 
time of emergency to prevent the acquisition of interests in 
foreign property and to nullify new interests that are ac- 
quired through ongoing transactions. The original blocking 
order delegated this power to the Secretary of the Treasury, 
who promulgated regulations prohibiting the acquisition, 
through attachments or any other court process, of any new 
interest in the blocked property. The effect of these regula- 
tions was to modify both the substantive and the procedural 
law governing the availability of prejudgment remedies to 
creditors of Iran. The regulations contemplated that provi- 
sional remedies might be permitted at a later date but pro- 
vided that any unauthorized remedy would be “null and 
void.” 31 C.F.R. § 535.203(e). 

Subsequently, all of the attachments and all of the other 
court orders against the Iranian assets held by the Fed were 
entered pursuant to a general license or authorization given 
by the Secretary of the Treasury effective November 23, 
1979. This authorization, like all authorizations issued un- 
der the blocking regulations, may be revoked at any time in 
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accordance with 31 C.F.R. § 535.805, which expressly pro- 
vides that any authorization issued under the blocking or- 
der could be “amended, modified, or revoked at any time.” 
See Orvis v. Brownell, 345 U.S. 183 (1953). The regulations 
did not purport to authorize any transaction to the extent 
that it was prohibited by any other law (other than IEEPA), 
such as the Foreign Sovereign Immunities Act.4 31 C.F.R. § 
535.101(b). 

Upon revocation, the exercise or prosecution of any inter- 
ests created by the outstanding attachments and other or- 
ders will be unauthorized. The orders themselves will no 
longer confer any enforceable right upon the creditors. In- 
deed, because IEEPA expressly grants to the President a 
power of nullification, the interests created by these provi- 
sional remedies are themselves subject to nullification, in ad- 
dition to nullification by the revocation of the underlying au- 
thorization. In this respect the President’s power under 
IEEPA is analogous to his constitutional power to enter into 
international agreements that terminate provisional inter- 
ests in foreign property acquired through domestic litigation 
if necessary in the conduct of foreign affairs. See The 
Schooner Peggy, 5 U.S. (1 Cranch) 103 (1801). The nullifica- 
tion of these interests is an appropriate exercise of the Pres- 
ident’s traditional power to settle international claims. 
United States v. Pink, 315 U.S. 203 (1942); United States v. 
Belmont, 301 U.S. 325 (1937). 

Upon the direction of the Secretary of the Treasury, the 
Fed will be free to transfer the Iranian assets; the attach- 
ments and other prejudgment encumbrances will have been 
rendered unenforceable by the contemporaneous change in 
law. Moreover, the Fed may comply with the Secretary's di- 
rective without litigating in advance the issue of the Secre- 
tary’s authority to nullify the provisional interests. IEEPA 
explicitly states, and the proposed order affirms, that “[n]Jo 
person shall be liable in court... . for anything done or omit- 
ted in good faith in connection with the administration of, or 


4 In New England Merchants National Bank v. Iran Power Generation and 
Transmission Co., 502 F. Supp. 120 (S.D.N.Y. 1980), the district court took the 
position that the freeze order under IEEPA took precedence over the Foreign 
Sovereign Immunities Act, thus removing Iran’s immunity. Assuming, ar- 
guendo, the correctness of that position, the legal effect of the totality of ac- 
tions discussed herein would be to reinstate Iran’s immunity, thereby remov- 
ing the ratio decedendi of the district court’s decision. 
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pursuant to and in reliance on, [[EEPA] or any regulation, 
instruction, or direction issued under [IEEPA].” 50 U.S.C. § 
1702(a)(3). I believe that Congress intended this provision to 
relieve holders of foreign property, as well as individuals ad- 
ministering or carrying out orders issued pursuant to 
IEEPA, from any liability for actions taken in good faith in 
reliance on IEEPA and presidential directives issued under 
IEEPA. This provision protects not only the Fed and the Fed- 
eral Reserve Board but Executive Branch officials as well. In 
my opinion, this provision is valid and effective for that pur- 
pose. 

Similarly, the Secretary himself is empowered, in my opin- 
ion, to nullify these provisional interests and to license the 
transfer of the assets without submitting the issue to litiga- 
tion and without insisting that the Fed refuse any transfer 
until all objections to the transfer have been definitively re- 
jected by the courts. As noted, the interests, if any, created 
by these prejudgment remedies were created upon the con- 
dition that the authority for the underlying transactions 
might be revoked “at any time;” and that condition may be 
invoked without delay. The powers that the Constitution 
gives and the Congress has given the President to resolve 
this kind of crisis could be rendered totally ineffective if they 
could not be exercised expeditiously to meet opportunities as 
they arise. The primary implication of an emergency power 
is that it should be effective to deal with a national emer- 
gency successfully. United States v. Yoshida International, 
526 F.2d 560, 573 (C.C.P.A. 1975). 

Moreover, the Fed may transfer the assets before the out- 
standing court orders have been formally vacated. When a 
supervening legislative act expressly authorizes a course of 
conduct forbidden by an outstanding judicial order, the new 
legislation need not require the persons subject to it to sub- 
mit the matter to litigation before pursuing the newly au- 
thorized course. See Pennsylvania v. Wheeling & Belmont 
Bridge Co., 59 U.S. (18 How.) 421 (1855). I believe that this 
case is closely on point. A valid executive order has the force 
of a federal statute, superseding state actions to the extent 
that it is inconsistent. Contractors Association of Eastern 
Pennsylvania v. Secretary of Labor, 442 F.2d 159, 166 (3d 
Cir.), cert. denied, 404 U.S. 854 (1971). Thus, the holding of 
the Wheeling case applies here. 
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The order is approved as to form and legality, and actions 
taken consistent with and pursuant to it will be lawful and 
valid. 

3. The third proposed executive order is captioned “Direc- 
tion to Transfer Iranian Government Assets Overseas.” In 
general, it directs branches of United States banks outside 
the country to transfer Iranian government funds and prop- 
erty to the account of the Fed in the Bank of England. The 
transfer is to include interest at commercially reasonable 
rates from the date of the blocking order. The Secretary of 
the Treasury shall determine when the transfers shall take 
place. Any banking institution that executed a set-off against 
Iranian funds after entry of the blocking order is directed to 
cancel the set-off and to transfer the funds in the same man- 
ner as the other overseas deposits. 

The Iranian funds in the branches of American banks over- 
seas were subject to the November 1979 blocking order. Sub- 
sequently, the Secretary of the Treasury licensed foreign 
branches and subsidiaries of American banks to set off their 
claims against Iran or Iranian entities by debit to the blocked 
accounts held by them for Iran or Iranian entities. 31 C.F.R. 
§ 535.902. As a result of this license, American banks with 
branches overseas set off various debts owing to them by Iran 
and Iranian entities. I understand that most of the debts 
were loans originally made from offices in the United States 
and that most of the overseas deposits were in branches lo- 
cated in the United Kingdom. The banks with overseas Iran- 
ian accounts set off amounts owing not only to them directly 
but to other banks with whom they were participants in syn- 
dicated loans. The banks have acted on the assumption that 
any loan made to Iran or an Iranian entity could be set off 
against any account of Iran or an Iranian entity or enterprise 
on the theory that, as a result of the control of the Iranian 
economy by the Government of Iran and nationalization of 
private enterprises, all such entities and enterprises were 
the same party for purpose of setting off debts. In addition, 
the banks accelerated the amounts due on loans that were 
in default, and, under the doctrine of anticipatory breach, set 
off loans that had not become due. 

The blocking order delegated to the Secretary of the Trea- 
sury the authority to license the set-offs to the extent that 
the executive order prevented them. The license did not, how- 
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ever, determine whether the set-offs were valid under any 
other law. 31 C.F.R. § 553.101(b). I understand that Iran and 
its entities are contesting in litigation overseas whether the 
set-offs are lawful. The issues include the proper situs of the 
debts, identity of the parties, the propriety of acceleration, 
and the anticipation of breach. 

IEEPA authorizes the President, under such regulations 
as he may prescribe, to nullify and void transactions involv- 
ing property in which a foreign country has an interest and 
to nullify and void any right respecting property in which a 
foreign country has an interest. 50 U.S.C. § 1702. Either 
analysis is appropriate here: Iran had an interest in the orig- 
inal set-off transaction and continues to have an interest 
both in the amounts in the accounts which have and have 
not been set off. The latter, as noted, are the subject of liti- 
gation abroad. See 31 C.F.R. § 532.311-312. Cf. Behring In- 
ternational v. Miller, 504 F. Supp. 52 (D.N.J. 1980) (holding 
that Iran continues to have interest in a trust account cre- 
ated to pay debt). The very use of the words “nullify” and 
“void” persuades me that Congress intended to authorize the 
President to set aside preexisting transactions.® 

As noted, the order also requires the overseas banks, when 
transferring the Iranian assets, to include interest on those 
assets from November 14, 1979, at commercially reasonable 
rates. I understand that in most cases the accounts in over- 
seas branches of American banks are interest-bearing. To 
the extent that they are not, such interest represents the ben- 
efit realized by the banks from holding the blocked Iranian 
assets which, under the law of restitution, should accrue to 
the owners of the assets. Cf. Phillips Petroleum Co. v. Adams, 
513 F.2d 355 (5th Cir.), cert. denied, 423 U.S. 930 (1975). As 
such, the interest or benefit realized by the banks is prop- 
erty in which Iran has an interest.® 

For these reasons, I believe that you are thus authorized 
under IEEPA to compel the transfer of both principal and in- 


5 | believe that the present case is distinguishable in several respects from 
that in Brownell v. National City Bank, 131 F. Supp. 60(S.D.N.Y. 1955). There, 
the district court concluded that the mere revocation of a license did not serve 
to void a preexisting and apparently uncontested set-off; the bank, moreover, 
had no opportunity to recoup its potential loss by bringing the loan current. 

6 See also Art. VII(2)(b) of the Treaty of Amity, Economic Relations, and Con- 
sular Rights Aug. 15, 1955, United States-Iran, 8 U.S.T. 901, 905, T.I.A.S. No. 
3853. 
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terest to the Federal Reserve account at the Bank of Eng- 
land as provided by the order and to nullify or prevent the 
exercise of any interests in this property by anyone other 
than Iran. I also believe, as discussed in paragraph 2 above, 
that 50 U.S.C. § 1702(a)(3) relieves from liability anyone tak- 
ing action in good faith under this executive order.’ 

The proposed order is approved as to form and legality, 
and actions taken consistent with and pursuant to it will be 
lawful and valid. 

4. The fourth proposed executive order is captioned “Di- 
rection to Transfer Iranian Government Assets Held by Do- 
mestic Banks.” The proposed order directs American banks 
in the United States with Iranian deposits to transfer them, 
including interest from the date of blocking at commercially 
reasonable rates, to the Fed, which will hold the funds sub- 
ject to the direction of the Secretary of the Treasury. 

As discussed in paragraphs 2 and 3, the President has 
power under IEEPA to direct the transfer of funds of Iran, 
including interest, and to nullify or prevent the exercise of 
any interests of anyone other than Iran in Iranian property. 
Actions taken in good faith pursuant to this order will be, as 
discussed above, immune from liability. 

The order is approved as to form and legality, and actions 
taken consistent with and pursuant to it will be lawful and 
valid. 

5. The fifth proposed executive order is captioned “Direc- 
tion to Transfer Iranian Government Financial Assets Held 
by Non-Banking Institutions.” This order is similar to the or- 
der described in paragraph 4 except that it requires the 
transfer to the Fed of funds and securities held by non-bank- 
ing institutions. The President has the power to direct the 
transfer of funds and securities of Iran held by non-banking 
institutions, and actions taken in good faith pursuant to this 
order shall likewise enjoy the immunity from liability as re- 
flected in 50 U.S.C. § 1702(a)(3). 


7 Cf. Cities Service Co. v. McGrath, 342 U.S. 330, 334—36 (1952). It is my opin- 
ion that a person who has taken action in compliance with this executive or- 
der and is subsequently finally required by any court to pay amounts with re- 
spect to funds transferred pursuant to this executive order will have the right 
as a matter of due process to recover such amount from the United States to 
the extent of any double liability. 
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The proposed order is approved as to form and legality, 
and actions taken consistent with and pursuant to it will be 
lawful and valid. 

6. The sixth proposed executive order is captioned “Direc- 
tion to Transfer Certain Iranian Government Assets.” The 
order would require anyone in possession or control of prop- 
erty owned by Iran, not including funds and securities, to 
transfer the property as directed by the Iranian government. 
The order recites that it does not relieve persons subject to 
it from existing legal requirements other than those based 
on IEEPA. It does, however, nullify outstanding attachments 
and court orders in the same manner as does the order dis- 
cussed in paragraph 2. 

For the reasons discussed in the preceding paragraphs, the 
President has power under IEEPA to order the transfer of 
property owned by Iran as directed by Iran and to nullify out- 
standing attachments and court orders related to such prop- 
erty. Actions taken in good faith pursuant to this order shall 
likewise enjoy the immunity from liability as reflected in 50 
U.S.C. § 1702(a)(3). 

The order is approved as to form and legality, and actions 
taken consistent with and pursuant to it will be lawful and 
valid. 

7. The seventh proposed executive order is captioned “Re- 
vocation of Prohibitions against Transactions Involving 
Iran.” It revokes the prohibitions of Executive Order No. 
12,205 of April 7, 1980; Executive Order No. 12,211 of April 
17, 1980; and Proclamation 4702 of November 12, 1979. The 
two executive orders limited trade with and travel to Iran. 
The proclamation restricted oil imports from Iran. It is my 
understanding that although the prohibitions are revoked, 
the underlying declarations of emergency remain in effect. 

The order is approved as to form and legality. 

8. The eighth proposed executive order is captioned “Non- 
Prosecution of Claims of Hostages and for Actions at the 
United States Embassy and Elsewhere.” The order directs 
the Secretary of the Treasury to promulgate regulations pro- 
hibiting persons subject to United States jurisdiction from 
prosecuting in any court or elsewhere any claim against Iran 
arising form the hostage seizure on November 4, 1979, and 
the occupation of the embassy in Tehran, and also termi- 
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nating any previously instituted judicial proceedings based 
upon such claims. 

The President has the power under IEEPA and the 
Hostage Act to take steps in aid of his constitutional au- 
thority® to settle claims of the United States or its nationals 
against a foreign government.? Thus, he has the right to li- 
cense litigation involving property in which a foreign na- 
tional has an interest, as described in paragraph 2. That li- 
cense can be suspended by the Executive acting alone. New 
England Merchants Natational Bank v. Iran Power Genera- 
tion and Transmission Co., 508 F. Supp. 47 (S.D.N.Y., 1980) 
(Duffy, J.). But see National Airmotive Corp. v. The Govern- 
ment and State of Iran, 499 F. Supp. 401 (D.D.C., 1980) 
(Greene, J.).1° 

The order is approved as to form and legality. 

9. The final proposed executive order is captioned “Re- 
strictions on the Transfer of Property of the Former Shah of 
Iran.” It invokes the blocking powers of IEEPA to prevent 
transfer of property located in the United States and con- 
trolled by the Shah’s estate or by any close relative until lit- 
igation surrounding the estate is terminated. The order also 
invokes the reporting provisions of IEEPA, 50 U.S.C. § 
1702(a)(2), to require all persons subject to the jurisdiction 
of the United States to submit to the Secretary of the Trea- 
sury information about this property to be made available to 
the Government of Iran. The property involved is property 
in which “[a] foreign country or a national thereof” has an in- 
terest. Restrictions on transfer and reporting requirements 
therefore fall within the authority provided by IEEPA. 

The order would further direct me, as Attorney General, 
to assert in appropriate courts that claims of Iran for recov- 
ery of this property are not barred by principles of sovereign 


8 See, e.g., Restatment (Second) of Foreign Relations Law of the United States 
§ 213 (1965). 

® IEEPA was drafted and enacted with the explicit recognition that the block- 
ing of assets could be directly related to a later claims settlement. H.R. Rep. 
No. 459, 95th Cong., Ist Sess. 17 (1977); S. Rep. No. 466, 95th Cong., lst Sess. 
6 (1977). See 50 U.S.C. § 106(a)(1) (authorizing continuation of controls, after 
the emergency has ended, where necessary for claims settlement purposes). 

10] note that the issue of appropriate compensation for the hostages will be 
considered by a Commission on Hostage Compensation established by sepa- 
rate executive order. Moreover, this eighth order does not, of course, purport 
to preclude any claimant from presenting his claim to Congress and petition- 
ing for relief; nor could it constitutionally do so. 
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immunity or the act of state doctrine. I have previously com- 
municated to you and to the Department of State my view to 
this effect (based on advice furnished to me by the Office of 
Legal Counsel and the Civil Division of this Department) and 
will so assert in appropriate proceedings. The proposed or- 
der also recites that it is the position of the United States 
that all Iranian decrees relating to the assets of the former 
Shah and his family should be enforced in our courts in ac- 
cordance with United States law. 

The proposed order is approved as to form and legality. 

10. The other questions relate to the Claims Settlement 
Agreement. I conclude that you have the authority to enter 
an agreement designating the Iran-United Claims Tribunal 
as the sole forum for determination of claims by United 
States nationals or by the United States itself against Iran 
and to confer upon the Tribunal jurisdiction over claims 
against the United States, including both official contract 
claims and disputes arising under the Declaration. 

The authority to agree to the establishment of the Tribunal 
as an initial matter cannot be challenged. The Claims Set- 
tlement Agreement falls squarely within powers granted to 
the Executive by the Constitution, by treaty, and by statute. 

As a step in the reestablishment of diplomatic relations 
with Iran, the Claims Settlement Agreement represents an 
appropriate exercise of the President’s powers under Article 
II of the Constitution to conduct foreign relations. Moreover, 
by Article XXI(2) of the 1957 Treaty with Iran, the Senate 
gave its agreement for the two nations to settle disputes as 
to the interpretation or application of the treaty by submis- 
sion to the International Court of Justice or by any “pacific 
means.”!! Arbitration by the Iran-United States Claims Tri- 
bunal is a pacific means of dispute settlement. Finally, by 
the Hostage Act, 22 U.S.C. § 1732, Congress has conferred 


1] Art. XXI(2) provides: 


Any dispute between the High Contracting Parties as to the inter- 
pretation or application of the present Treaty, not satisfactorily ad- 
justed by diplomacy, shall be submitted to the International Court 
of Justice, unless the High Contracting Parties agree to settlement 
by some other pacific means. 


Because the Treaty provi des for peace and friendship between 
the two nations, trade and commercial freedom, protection and security of na- 
tionals, prompt and just compensation for the taking of property, and the ab- 
sence of restrictions on the transfer of funds, the disputes to be referred to the 
Tribunal are disputes “as to the interpretation or application of the... Treaty.” 
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upon the President specific statutory powers applicable to 
this crisis. The agreement to resolve by arbitration the dis- 
putes now obstructing the release of the hostages is a proper 
exercise of this power. 

I note in conclusion the congruence of your constitutional 
powers and the congressionally conferred authority. In this 
situation, of course, your authority is at its maximum. 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 
635-36 (1952) (Jackson, J., concurring). 

The specific jurisdiction conferred upon the Tribunal must 
be further examined. The first category of claims, the private 
claims based on debts, contracts, expropriations, or other 
measures affecting property rights, includes both claims by 
United States nationals against Iran and claims by Iranian 
nationals against the United States. The former are re- 
ferrable to the Tribunal under the constitutional authority 
to settle claims recognized in United States v. Pink, 315 U.S. 
203 (1942), and United States v. Belmont, 301 U.S. 324 
(1937). See also Restatment (Second) of Foreign Relations 
Law of the United States § 213 (1965)./2 

From these claims are excluded claims arising out of the 
seizure of the embassy and claims on binding contracts pro- 
viding for dispute resolution solely by Iranian courts. Again, 
the power to settle claims includes the power to exclude cer- 
tain claims from the settlement process. Cf Aris Gloves, Inc. 
v. United States, 420 F.2d 1386 (Ct. Cl. 1970). Moreover, the 
exclusion is not intended to be a final settlement or deter- 
mination of these claims. I understand that the claims based 
on the seizure will be given separate consideration, see note 
10 supra. I note also that the exclusion of the claims on bind- 
ing contracts that provide the exclusive procedure for dis- 
pute resolution does not adversely affect any option that 
these claimants would have had prior to the hostage crisis 
and all the actions taken in response to it. These claimants 
are not disadvantaged by the Claims Settlement Agreement; 
as to them, the status quo as of the time that the hostages 
were taken is merely preserved. 

The latter claims in the first category, the claims by Iran- 
ian nationals against the United States, and also the official 


12 Here again your constitutional powers are supplemented by statute. See 
note 9 supra. 
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claims in the second category by Iran against the United 
States, are referrable to the Tribunal for adjudication under 
the same authority. The President’s power to refer these 
claims to binding arbitration as part of an overall settlement 
of our disputes with Iran is within the authority conferred 
on him by the Treaty and the Hostage Act and is also within 
his sole authority under Article II of the Constitution. Any 
award made by the Tribunal against the United States would 
create an obligation under international law. Such obliga- 
tions have invariably been honored by the Congress in our 
constitutional system. 

The remainder of the claims in this second category are of- 
ficial claims of the United States against Iran. The submis- 
sion of the claims to the Tribunal is a matter for the Execu- 
tive’s sole determination in the conduct of foreign relations. 

Finally, jurisdiction over the third category of claims, con- 
sisting of disputes as to the interpretation or performance of 
the Declaration, is appropriately conferred upon the Tri- 
bunal incident to the exercise of the power to agree to the De- 
claration in the first instance. 

For these reasons, I conclude that the United States may 
enter into the international agreement and that you have le- 
gal authority to issue all of these documents and executive 
orders. 


Respectfully, 
BENJAMIN R. CIVILETTI. 


OPINIONS 
OF 


HON. WILLIAM FRENCH SMITH 
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THE ATTORNEY GENERAL’S DUTY TO DEFEND 
THE CONSTITUTIONALITY OF STATUTES 


The Department of Justice has a duty to defend the constitutionality of an 
Act of Congress whenever a reasonable argument can be made in its sup- 
port, even if the Attorney General concludes that the argument may ul- 
timately be unsuccessful in the courts. The statute at issue in the instant 
case could be held constitutional as applied in certain situations, and ac- 
cordingly the Department will defend it. 


APRIL 6, 1981. 
HONORABLE STROM THURMOND 
CHAIRMAN 
COMMITTEE ON THE JUDICIARY 
UNITED STATES SENATE 
WASHINGTON, D.C. 20510 


HONORABLE JOSEPH R. BIDEN, JR. 
COMMITTEE ON THE JUDICIARY 
UNITED STATES SENATE 
WASHINGTON, D.C. 20510. 

DEAR MR. CHAIRMAN AND SENATOR BIDEN: I am pleased to 
respond to your letter of February 3, 1981, requesting that I 
reconsider the decision of the Department of Justice not to 
defend the constitutionality of 47 U.S.C. § 399(a) in the case 
of League of Women Voters v. FCC, No. 80-5333 (9th Cir- 
cuit).” Please forgive the delay in responding, but we have 
undertaken a thorough review of the question. I have deter- 
mined that the Department will participate in the litigation 
and defend the statute. 

The Department appropriately refuses to defend an act of 
Congress only in the rare case when the statute either in- 
fringes on the constitutional power of the Executive or when 
prior precedent overwhelmingly indicates that the statute is 
invalid. In my view, the Department has the duty to defend 
an act of Congress whenever a reasonable argument can be 
made in its support, even if the Attorney General and the 


* NOTE: The Department of Justice’s decision not to defend the constitu- 
tionality of § 399 had been conveyed to Congress in an October 11, 1979, let- 
ter from Attorney General Civiletti to Senate Majority Leader Byrd. Ed. 
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lawyers examining the case conclude that the argument may 
ultimately be unsuccessful in the courts. 

The prior decision not to defend § 399(a) was made by 
virtue of the conclusion that no reasonable defense of the con- 
stitutionality of this provision as a whole could be made. Un- 
der applicable Supreme Court precedent, however, even a 
statute that could have some impermissible applications will 
not be declared unconstitutional as a whole unless the pro- 
vision is substantially overbroad and no limiting construc- 
tion of the language of the statute is possible. Here, for ex- 
ample, the statute’s application to political endorsements by 
government-owned broadcasters might well be held by a 
court to be constitutional. In that event, the fact that the 
statute permissibly could be applied in some instances may 
be sufficient to preclude a finding that the provision as a 
whole is unconstitutional. 

Accordingly, we will advise the Ninth Circuit of our posi- 
tion and request that the case be remanded to the district 
court to allow us to present our defense.** 


Sincerely, 
WILLIAM FRENCH SMITH. 


** NOTE: Pursuant to the government’s request, the case was remanded by 
the court of appeals to the district court, whose judgment, holding § 399’s ban 
on editorializing by noncommercial stations unconstitutional, was ultimately 
affirmed by the Supreme Court. FCC v. League of Women Voters of California, 
468 U.S. 364, 104 S. Ct. 3106 (1984), affg 547 F. Supp. 379 (C.D. Cal. 1982). 
Section 399’s separate ban on political endorsements by noncommercial sta- 
tions was by then no longer at issue in the case, and the Supreme Court “ex- 
press[ed] no view” on the constitutionality of that provision. 104 S. Ct. at 3113, 
n. 9. Ed. 


ASSERTION OF EXECUTIVE PRIVILEGE IN 
RESPONSE TO A CONGRESSIONAL SUBPOENA 


Executive privilege can and should be asserted to withhold deliberative, pre- 
decisional documents from Congress, where release of the documents 
would seriously impair the deliberative process and the conduct of for- 
eign policy, and where Congress’ only stated interest in obtaining the doc- 
uments is for general oversight purposes. 


Where Congress has a legitimate need for information that will help it leg- 
islate, and the Executive Branch has a legitimate constitutionally recog- 
nized need to keep information confidential, each branch has an obliga- 
tion to make a principled effort to accommodate the needs of the other. 


OCTOBER 13, 1981. 
THE PRESIDENT. 

My DEAR MR. PRESIDENT: You have requested my advice 
concerning the propriety of an assertion of executive privi- 
lege in response to a subpoena issued by the Subcommittee 
on Oversight and Investigations of the House Committee on 
Energy and Commerce (Subcommittee). The subpoena was 
issued on September 28, 1981, and served on the Department 
of the Interior on October 2, 1981.* It demands the produc- 
tion of certain documents by October 14, 1981. It seeks “[a]ll 
documents relative to the determination of reciprocity under 
the Mineral Lands Leasing Act, 30 U.S.C. § 181, including 
documents relating to the general matter of reciprocity and 
the specific question of the status of Canada, utilized or writ- 
ten by officials and staff of the Department of Interior on or 
before September 18, 1981.”! The Office of Legal Counsel of 
the Department of Justice has examined documents em- 
braced by the subpoena and identified by the Department of 
the Interior as being potentially subject to a claim of execu- 


* NOTE: The full text of the subpoena and related correspondence can be 
found in Contempt of Congress: Hearings on the Congressional Proceedings 
Against Interior Secretary, James G. Watt Before the Subcommittee on Over- 
sight and Investigation of the House Committee on Energy and Commerce, 97th 
Cong. 2d Sess. (1982). Ed. 

1 The Mineral Lands Leasing Act (Act) provides, in pertinent part, that “cit- 
izens of another country, the laws, customs or regulations of which deny sim- 
ilar or like privileges to citizens of this country, shall not by stock ownership, 
stock holding, or stock control, own any interest in any lease acquired under 
the provisions of this Act.” 30 U.S.C. § 181. 
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tive privilege, and has concluded that a proper claim of priv- 
ilege may be asserted with respect to all of the documents 
identified in the attachment hereto. I concur in that conclu- 
sion. I believe that the documents identified are properly sub- 
ject to a claim of executive privilege and that the privilege 
should be asserted with respect to those documents. 


I. 


I understand that on September 24, 1981, the Department 
of the Interior supplied the Subcommittee with a large num- 
ber of the materials presently demanded by the subpoena, 
including a list of 36 published sources and copies of 143 doc- 
uments. Once the subpoena was issued, the Department of 
the Interior, in consultation with other Departments having 
an interest in the matter, including the Departments of 
State, Commerce, Treasury, Justice, and the Offices of the 
United States Trade Representative and the White House 
Counsel, once again reviewed the documents which had not 
previously been provided to the Subcommittee. In an effort 
to make every reasonable accommodation to the legitimate 
needs of the Legislative Branch, the Department of the In- 
terior released an additional 31 documents to the Subcom- 
mittee on October 9, 1981. One document was shown to the 
Subcommittee staff at that time but was not released. In ad- 
dition, the Subcommittee was provided with a written list 
and oral description of the 31 documents which had been 
withheld. The Subcommittee staff was permitted to ask ques- 
tions concerning the nature of those documents, a procedure 
designed to provide the Subcommittee with enough infor- 
mation to assure itself that the documents are not essential 
to the conduct of the Subcommittee’s legislative business. Fi- 
nally, the Subcommittee was informed that an additional 
five to ten documents would be released once the Department 
of the Interior had concluded its deliberations regarding the 
status of Canada under the Act. 

All of the documents in issue are either necessary and fun- 
damental to the deliberative process presently ongoing in the 
Executive Branch or relate to sensitive foreign policy con- 
siderations. Several of the documents reflect views of offi- 
cials of the Canadian Government transmitted in confidence 
to United States officials as well as statements regarding the 
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status of Canada by officials of the Department of State. 
Other documents, prepared for the Cabinet Council on Eco- 
nomic Affairs and the cabinet-level Trade Policy Committee, 
are predecisional, deliberative memoranda which have been 
considered by officials at the highest levels of government. 
Both the Cabinet Council and the Trade Policy Committee 
prepare recommendations for presidential action; in addi- 
tion, you personally attend some Cabinet Council meetings 
and chair these meetings when you do attend. Finally, a large 
portion of the documents being withheld reflect internal de- 
liberations within the Department of Interior regarding the 
status of Canada under the Act. Some of these documents 
are staff level decisions which have not yet become final. 
Others contain internal Interior Department deliberations 
regarding its participation in the Trade Policy Staff Com- 
mittee and the Cabinet Council on Economic Affairs. Still 
other documents reflect tentative legal judgments regarding 
questions arising under the Act. In addition, the subpoena 
encompasses preliminary drafts of congressional testimony 
by the Secretary of the Interior. These latter documents, al- 
though generated at levels below that of the Cabinet and sub- 
cabinet, are of a highly deliberative nature and involve an 
ongoing decisional process of considerable sensitivity. 


II. 


The Office of Legal Counsel of the Department of Justice 
has examined each of these documents and has concluded 
that they may properly be withheld from the Congress at this 
time. These documents are quintessentially deliberative, 
predecisional materials. Each of the agencies which gener- 
ated the documents has stated that their release to the Sub- 
committee would seriously interfere with or impede the de- 
liberative process of government and, in some cases, the 
Nation’s conduct of its foreign policy. Because the policy op- 
tions considered in many of these documents are still under 
review in the Executive Branch, disclosure to the Subcom- 
mittee at the present time could distort that decisional 
process by causing the Executive Branch officials to modify 
policy positions they would otherwise espouse because of ac- 
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tual, threatened, or anticipated congressional reaction. 
Moreover, even if the decision at issue had already been 
made, disclosure to Congress could still deter the candor of 
future Executive Branch deliberations, because the officials 
at all levels would know that they could someday be called 
by Congress to account for the tentative policy judgments 
which they had earlier advanced in the councils of the Ex- 
ecutive Branch. As the Supreme Court has noted, “[h]uman 
experience teaches that those who expect public dissemina- 
tion of their remarks may well temper candor with a concern 
for appearances and for their own interests to the detriment 
of the decisionmaking process.” United States v. Nixon, 418 
U.S. 683, 705 (1974). You must have access to complete and 
candid advice in order to provide the soundest basis for pres- 
idential decisions. I have concluded that release of these doc- 
uments would seriously impair the deliberative process and 
the conduct of foreign policy. There is, therefore, a strong 
public interest in withholding the documents from congres- 
sional scrutiny at this time. 

Against this strong public interest I must consider the in- 
terest of Congress in obtaining these documents. The Sub- 
committee, in its letter to Secretary Watt of August 13, 1981, 
stated that it was conducting a “legislative oversight inquiry” 
into the impact of Canadian energy policies upon American 
companies. The Subcommittee’s next formal communication 
to Secretary Watt, the subpoena issued on September 28 and 
served October 2, did not further explain the Subcommittee’s 
need for the information. I therefore presume that the Sub- 
committee’s interest in obtaining these documents is one of 
legislative oversight.” 

Congress does have a legitimate interest in obtaining in- 
formation to assist it in enacting, amending, or repealing leg- 
islation. This interest extends beyond information bearing 
on specific proposals for legislation; it includes, as well, the 
congressional “oversight” function of being informed regard- 
ing the manner in which the Executive Branch is executing 


2 The House Committee on Energy and Commerce does have pending before 
it several bills, H.R. 4033, H.R. 4145, and H.R. 4186, which would amend the 
Act in certain respects. The pendency of these bills has not been formally as- 
serted as a reason for obtaining the documents. Moreover, the documents re- 
quested appear to have a tangential relevance at best to the subject matter of 
the bill. 
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the laws which Congress has passed. Such oversight enables 
the Legislative Branch to identify at an early stage short- 
comings or problems in the execution of the law which can 
be remedied through legislation. 

While I recognize the legitimacy of the congressional in- 
terest in the present case, it is important to stress two points 
concerning that interest. First, the interest of Congress in 
obtaining information for oversight purposes is, I believe, 
considerably weaker than its interest when specific legisla- 
tive proposals are in question. At the stage of oversight, the 
congressional interest is a generalized one of ensuring that 
the laws are well and faithfully executed and of proposing 
remedial legislation if they are not. The information re- 
quested is usually broad in scope and the reasons for the re- 
quest correspondingly general and vague. In contrast, when 
Congress is examining specific proposals for legislation, the 
information which Congress needs to enable it to legislate 
effectively is usually quite narrow in scope and the reasons 
for obtaining that information correspondingly specific. A 
specific, articulated need for information will weigh sub- 
stantially more heavily in the constitutional balancing than 
a generalized interest in obtaining information. See United 
States v. Nixon, supra; Senate Select Committee on Presi- 
dential Campaign Activities v. Nixon, 498 F.2d 725, 731-33 
(D.C. Cir. 1974) (en banc). 

Second, the congressional oversight interest will support 
a demand for predicisional, deliberative documents in the 
possession of the Executive Branch only in the most unusual 
circumstances. It is important to stress that congressional 
oversight of Executive Branch actions is justifiable only as a 
means of facilitating the legislative task of enacting, amend- 
ing, or repealing laws. When such “oversight” is used as a 
means of participating directly in an ongoing process of de- 
cisionmaking within the Executive Branch, it oversteps the 
bounds of the proper legislative function. Restricted to its 
proper sphere, the congressional oversight function can al- 
most always be properly conducted with reference to infor- 
mation concerning decisions which the Executive Branch has 
already reached. Congress will have a legitimate need to 
know the preliminary positions taken by Executive Branch 
officials during internal deliberations only in the rarest of 
circumstances. Congressional demands, under the guise of 
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oversight, for such preliminary positions and deliberative 
statements raise at least the possibility that the Congress 
has begun to go beyond the legitimate oversight function and 
has impermissibly intruded on the Executive Branch’s func- 
tion of executing the law. At the time, the interference with 
the same President’s ability to execute the law is greatest 
while the decisionmaking process is ongoing. 

Applying the balancing process required by the Supreme 
Court it is my view that the Executive Branch’s interests in 
safeguarding the integrity of its deliberative processes and 
its conduct of the Nation’s foreign policy outweigh the stated 
interest of the Subcommittee in obtaining this information 
for oversight purposes. It is, therefore, my view that these 
documents may properly be withheld from the Subcommit- 
tee at the present time. 


iil. 


Finally, a brief word is in order concerning the negotia- 
tions between the Department of the Interior and the Sub- 
committee during this dispute. In cases in which the Con- 
gress has a legitimate need for information that will help it 
legislate and the Executive Branch has a legitimate, consti- 
tutionally recognized need to keep information confidential, 
the courts have referred to the obligation of each branch to 
accommodate the legitimate needs of the other. See United 
States v. American Tel. & Tel. Co., 567 F.2d 121, 127, 130 
(D.C. Cir. 1977); see generally United States v. Nixon, supra. 
The accommodation required is not simply an exchange of 
concessions or a test of political strength. It is an obligation 
of each branch to make a principled effort to acknowledge, 
and if possible to meet, the legitimate needs for the other 
branch. 

It is my view that the Executive Branch has made such a 
principled effort at accommodation in the present case. Prior 
to the issuance of the subpoena, the Department of the In- 
terior supplied the Subcommittee with a large number of the 
documents subsequently requested by the subpoena. In re- 
sponse to the subpoena, the interested Executive Branch de- 
partments reviewed those documents which had been with- 
held and identified documents that could be supplied in an 
effort to further accommodate the Subcommittee’s needs. 
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Substantial additional materials were released to the Sub- 
committee on October 9, 1981, despite the fact that at least 
some of these materials were deliberative in nature and 
therefore presumptively subject to a claim of privilege. More- 
over, the Department of Interior has promised to release ad- 
ditional material once its deliberations regarding the status 
of Canada under the Act are completed. Finally, members of 
the Subcommittee staff were provided a comprehensive list 
of the materials being withheld from disclosure, and were 
briefed orally by the various federal agencies regarding the 
nature of those documents. 

In contrast, the Subcommittee has not to date shown itself 
sensitive to the legitimate needs of the Executive Branch. As 
noted, it has never formally stated its need for the materials 
beyond a generalized interest in “oversight.” It responded to 
the submission of the documents by the Executive Branch 
on September 24 by issuing a subpoena four days later—a 
subpoena which was broader in scope than the Subcommit- 
tee’s original August 13 request. To date, the Subcommittee 
has shown little interest in accommodating legitimate in- 
terests of the Executive Branch in safeguarding the privacy 
of its deliberative processes and conducting the Nation’s for- 
eign policy. This lack of accommodation on the Subcommit- 
tee’s part lends further support to my conclusion that the 
documents in question may properly be withheld. 

In conclusion, it is my opinion that the documents now be- 
ing withheld are well within the scope of executive privilege. 
The process by which the President makes executive deci- 
sions and conducts foreign policy would be irreparably im- 
paired by production of these documents at this time. I rec- 
ommended that executive privilege be asserted. 


Sincerely, 
WILLIAM FRENCH SMITH. 


Constitutionality of Legislation Limiting the 
Remedial Powers of the Inferior Federal Courts in 
School Desegregation Litigation 


Proposed legislative restriction on the power of the inferior federal courts 
to order busing remedies in school desegregation litigation cannot be jus- 
tified as an exercise of congressional power to enforce the Fourteenth 
Amendment, if such a restriction would prevent a court from fully reme- 
dying a constitutional violation. 


Proposed legislation can be justified as an exercise of congressional power 
under Article III, § 1 of the Constitution, which gives Congress very broad 
power to control the jurisdiction of the inferior federal courts. The bill does 
not usurp the judicial function by depriving the lower courts of power to 
hear desegregation cases and to impose remedies which do not involve 
busing; nor does it instruct the lower courts how to decide issues of fact 
in pending cases, or require reversal of any outstanding court order. 


The bill’s provision prohibiting the Department of Justice from using ap- 
propriated funds to bring or maintain an action to require busing is con- 
stitutional despite the limitations that it would impose on the Executive’s 
discretion, since it does not preclude the Department from fulfilling its 
statutory obligation to enforce the law through seeking other effective 
remedies or objecting to inadequate desegregation plans. 


Both the limitation on courts and on the Department of Justice should be 
upheld if challenged under the equal protection component of the Fifth 
Amendment’s Due Process Clause, since neither limitation creates a 
racial classification nor evidences a discriminatory purpose. 


May 6, 1982. 
THE CHAIRMAN OF THE COMMITTEE ON THE JUDICIARY 

UNITED STATES HOUSE OF REPRESENTATIVES. 

My Dear Mr. CHAIRMAN: This responds to your request con- 
cerning those portions of S. 951, the Senate-passed version 
of the Department of Justice appropriation authorization bill 
for fiscal year 1982, which relate to the mandatory trans- 
portation of school children to schools other than those clos- 
est to their homes (“busing”).* One of these provisions re- 
lates to the remedial powers of the inferior courts and the 
other to the authority of the Department of Justice. This let- 
ter discusses the effect of these provisions as well as the pol- 


* Note: The relevant portions of S. 951, 97th Cong., 2d Sess., are reprinted 
at 128 Cong. Rec. S1336 (daily ed. Mar. 2, 1982). Ed. 
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icy and constitutional implications of the provisions as con- 
strued. The funding provisions of S. 951 will be addressed in 
a separate letter by the Assistant Attorney General of the 
Office of Legislative Affairs. 

It is important to note at the outset that S. 951 does not 
withdraw jurisdiction from the Supreme Court or limit the 
jurisdiction of the federal courts to decide a class of cases. 
The provisions of the bill and its legislative history make 
clear that the effect of these provisions relate only to one as- 
pect of the remedial power of the inferior federal courts—not 
unlike the Norris-LaGuardia Act, enacted in 1932. Nor do 
the provisions limit the power of state courts or school offi- 
cials to reassign students or require transportation to rem- 
edy unconstitutional segregation. Careful examination of 
these provisions indicates that they are constitutional. 


I. Busing Provisions of S. 951 


The first provision, § 2 of the bill, entitled the Neighbor- 
hood School Act of 1982, recites five congressional findings 
to the effect that busing is an inadequate, expensive, energy- 
inefficient, and undesirable remedy. It then states (§ 2(d)) 
that, pursuant to Congress’ power under Article III, § 1 and 
§ 5 of the Fourteenth Amendment, “no court of the United 
States may order or issue any writ directly or indirectly or- 
dering any student to be assigned or to be transported to a 
public school other than that which is closest to the student’s 
residence unless” such assignment or transportation is vol- 
untary or “reasonable.” The bill declares that such assign- 
ment or transportation is not reasonable if 


(i) there are reasonable alternatives available 
which involve less time in travel, distance, danger, 
or inconvenience; 

(ii) such assignment or transportation requires a 
student to cross a school district having the same 
grade level as that of the student; 

(i111) such transportation plan or order or part 
thereof is likely to result in a greater degree of racial 
imbalance in the public school system than was in 
existence on the date of the order for such assign- 
ment or transportation plan or is likely to have a net 
harmful effect on the quality of education in the pub- 
lic school district; 
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(iv) the total actual daily time consumed in travel 
by schoolbus for any student exceeds thirty minutes 
unless such transportation is to and from a public 
school closest to the student’s residence with a grade 
level identical to that of the student; or 

(v) the total actual round trip distance traveled by 
schoolbus for any student exceeds 10 miles unless 
the actual round trip distance traveled by schoolbus 
is to and from the public school closest to the stu- 
dent’s residence with a grade level identical to that 
of the student. 


Section 2(f) of the bill adds a new subparagraph to § 407(a) 
of Title IV of the Civil Rights Act of 1964, 42 U.S.C. § 2000c- 
6(a), authorizing suits by the Attorney General to enforce 
rights guaranteed by the bill if he determines that a student 
has been required to attend or be transported to a school in 
violation of the bill and is otherwise unable to maintain ap- 
propriate legal proceedings to obtain relief. The bill is made 
“retroactive” in that its terms would apply to busing ordered 
by federal courts even if such order were entered prior to its 
effective date. Section 16 of the bill supplements these pro- 
visions by providing that “[nlotwithstanding any provision 
of this Act, the Department of Justice shall not be prevented 
from participating in any proceedings to remove or reduce 
the requirement of busing in existing court decrees or judg- 
ments.” 

The second provision, § 3(1)(D), limits the power of the De- 
partment of Justice to bring actions in which the Department 
would advocate busing as a remedy: 


No part of any sum authorized to be appropriated 
by this Act shall be used by the Department of Jus- 
tice to bring or maintain any sort of action to require 
directly or indirectly the transportation of any stu- 
dent to a school other than the school which is near- 
est to the student’s home, except for a student re- 
quiring special education as a result of being 
mentally or physically handicapped. 


II. General Comments 


There appear to be ambiguities in the Neighborhood 
School Act’s provisions for suits to be brought by the Attor- 
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ney General challenging existing decrees. For example, it is 
unclear what, if any, obligations are placed on the Attorney 
General with regard to court decrees that offend § 2. Since 
the bill does not purport to prevent any governmental enti- 
ties other than federal courts from requiring the trans- 
portation of students, the Attorney General’s review of a com- 
plaint must include the inquiry whether the transportation 
is the result of federal court action. It is difficult to deter- 
mine the party against whom the action is to be brought. The 
assignment violates the Neighborhood School Act only if it 
is required by court order. Does the Attorney General sue the 
court? If so, then what reliefis appropriate? Does the bill per- 
mit an action against a school board even though its actions 
are not the subject of the bill’s prohibition? If a school board 
is the defendant, then what relief is appropriate? Does the 
Attorney General ask that the school board be enjoined from 
complying with the court order? Does he ask for a declara- 
tory judgment of the board’s obligations under the order? If 
the latter is the case and the board wishes to continue its 
present assignment patterns, what will have been accom- 
plished by the lawsuit? These questions illustrate the prob- 
lems incident to the provisions that allow for collateral at- 
tack on existing decrees. 

Serious concern arises also because of the limitation on the 
Attorney General’s discretion contained in § 3(1)(D). This Ad- 
ministration has repeatedly stated its objection to the use of 
busing to remedy unlawful segregation in public schools. See 
Testimony of Wm. Bradford Reynolds, Assistant Attorney 
General, Civil Rights Division, Before the Subcomm. on Sep- 
aration of Powers of the Senate Comm. on the Judiciary, De- 
segregation of Public Schools (Oct. 16, 1981). The express 
limitation on the Department’s authority is unnecessary and 
may inhibit the ability to present and advocate remedies 
which may be less intrusive and burdensome than those be- 
ing urged on a court by other litigants. Moreover, because 
the limitation is imposed only in the Department’s one-year 
authorization, there is no force to the argument that a statu- 
tory provision is necessary to ensure that successive Ad- 
ministrations will also carry out congressional intent. Fi- 
nally, to the extent that Congress does intend to effect a 
long-term substantive change in the law, the proper vehicle 
would seem to be permanent substantive legislation, not an 
authorization bill which must be reviewed annually by Con- 
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gress and which becomes more difficult to enact and thus less 
efficient for its necessary purposes when it is encumbered by 
extraneous matters. 


il. Constitutionality 


A. Textual Interpretation of the Neighborhood School Act of 
1982 


The Neighborhood School Act restricts the power of infe- 
rior federal courts to issue remedial busing decrees where 
the transportation requirement would exceed specified lim- 
its of reasonableness. That it does not purport to limit the 
power of state courts or school boards is amply demonstrated 
by its text and by statements of its supporters. Senator 
Hatch, in a colloquy with Senator Johnston, stated that “this 
bill does not, however, restrict in any way the authority of 
State courts to enforce the Constitution as they wish... .” 127 
Cong. Rec. S6648 (daily ed. June 22, 1981). On the day that 
the bill passed the Senate, Senator Johnston echoed these 
remarks: 


If a school board wants to bus children all over its 
parish or all over its county, it is not prohibited from 
doing so by this amendment. Nor indeed would a 
State court if it undertook to order that busing. The 
legislation deals only with the power of the Federal 
courts.... 


128 Cong. Rec. $1324 (daily ed. March 2, 1982). 

The impact of the Neighborhood School Act on the federal 
courts is also limited. It withdraws, in specified circum- 
stances, a single remedy from the inferior federal courts. The 
substantial weight of the text and legislative history sup- 
ports the proposition that the bill limits the remedial power 
only of the inferior federal courts, not the Supreme Court. 
There is strong textual support for this conclusion, because 
the bill recites that it is enacted pursuant to congressional 
power under Article III, § 1. Section 1 of Article III provides 
authority for limiting the jurisdiction and the powers of the 
inferior federal courts, not the Supreme Court. The source of 
congressional authority relative to the jurisdiction of the 
Supreme Court is the Exceptions Clause, Art. ITI, § 2, cl. 2. 
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The conspicuous and apparently intentional omission of that 
clause as a source of congressional authority to enact this 
measure strongly indicates that no restriction of the 
Supreme Court appellate jurisdiction was intended. 

Moreover, there do not appear to be any direct statements 
in the legislative history to the effect that any restriction on 
the Supreme Court’s jurisdiction was intended. To the con- 
trary, there is an explicit colloquy between Senators Hatch 
and Johnston indicating that no restriction on Supreme 
Court jurisdiction was intended. In response to a question 
posed by Senator Mathias to Senator Johnston, Senator 
Hatch stated: 


There is little controversy, in my opinion . . . that 
the constitutional power to establish and dismantle 
inferior Federal courts has given Congress complete 
authority over their jurisdiction. This has been re- 
peatedly recognized by the Supreme Court.... 


This amendment would be only a slight modifica- 
tion of lower Federal court jurisdiction. These infe- 
rior Federal courts would no longer have the au- 
thority to use one remedy among many for a finding 
of a constitutional violation. 


* * KK * 


I would hasten to add that this bill does not, how- 
ever, restrict in any way... the power of the Supreme 
Court to review State court proceedings and insure 
full enforcement of constitutional guarantees. 


In short, this is a very, very narrow amendment. 
It only withdraws a single remedy which Congress 
finds inappropriate from the lower Federal courts. 


* KK K 


MR. JOHNSTON. Mr. President, I thank the dis- 
tinguished Senator from Utah for his exegesis on the 
legality, the power of Congress under article III to 
restrict jurisdiction. 


127 Cong. Rec. S6648—49 (daily ed. June 22, 1981) (empha- 
sis added). 
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B. Legal Status of Transportation Remedies 


In Brown v. Board of Education, 349 U.S. 294, 300 (1955) 
(II), the Supreme Court held that federal courts must be 
guided by equitable principles in the design of judicial reme- 
dies for unlawful racial segregation in public school systems. 
Under those principles, as the Court has more recently ex- 
plained, “the remedy is necessarily designed, as all remedies 
are, to restore the victims of discriminatory conduct to the 
position they would have occupied in the absence of such con- 
duct.” Milliken v. Bradley (Bradley I), 418 U.S. 717, 746 
(1974) (I). The Court has indicated that the principle that 
justifies judicial discretion to impose transportation reme- 
dies also implies a limitation on that discretion. 

The judicial power to impose such remedies “may be exer- 
cised only on the basis of a constitutional violation,” Swann 
v. Charlotte-Mecklenburg, 402 U.S 1, 16 (1971), and “a fed- 
eral court is required to tailor ‘the scope of the remedy” which 
included the transportation of students to schools other than 
the ones which they had formerly attended, “to fit ‘the na- 
ture and the extent of the constitutional violation,” Dayton 
v. Brinkman, 433 U.S. 406, 420 (1977), quoting Bradley I, at 
744. In other words, reassignment of students and concomi- 
tant transportation of students to different schools is appro- 
priate only when it is “indeed . . . remedial, “Milliken v. 
Bradley (Bradley ID), 433 U.S. 267, 280 (1977) (emphasis in 
original), that is, when it is aimed at making available to the 
victims of unlawful segregation a school system that is free 
of the taint of such segregation. 

The Supreme Court has stated that circumstances might 
conceivably exist in which the imposition of a desegregation 
remedy which included the transportation of students to 
schools other than the ones which they had formerly at- 
tended would be unavoidable in order to vindicate constitu- 
tional rights. If school authorities have segregated public 
school students by race, they shoulder a constitutional oblig- 
ation “to eliminate from the public schools all vestiges of 
state-imposed segregation,” Swann, 402 U.S. at 15. The 
Court has said that if this duty cannot be fulfilled without 
the mandatory reassignment of students to different schools, 
with the concomitant requirement of student transportation, 
this remedy cannot be statutorily eliminated. In North Car- 
olina v. Swann, 402 U. S. 43 (1971), the Court overturned a 
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North Carolina statute that proscribed the assignment of 
students to any school on the basis of race, “or for the pur- 
pose of creating a racial balance or ratio in the schools,” and 
prohibited “involuntary” busing in violation of the statutory 
proscription. The Chief Justice, writing for a unanimous 
Court, concluded: 


[I}f a state-imposed limitation on a school authority’s 
discretion operates to inhibit or obstruct the opera- 
tion of a unitary school system or impede the dises- 
tablishing of a dual school system, it must fall; state 
policy must give way when it operates to hinder vin- 
dication of federal constitutional guarantees. 


* * OK OK OK 


We likewise conclude that an absolute prohibition 
against transportation of students assigned on the 
basis of race, “or for the purpose of creating a balance 
or ratio,” will similarly hamper the ability of local au- 
thorities to effectively remedy constitutional viola- 
tions. As noted in Swann, supra, at 29, bus trans- 
portation has long been an integral part of all public 
educational systems, and it is unlikely that a truly 
effective remedy could be devised without continued 
reliance upon it. j 


402 US. at 45-46. 


Although the Court has indicated that some student trans- 
portation might be a necessary incident to a desegregation 
decree, it has never stated with particularity what those 
cases might be, nor has it identified the limitations on bus- 
ing orders in cases where transportation is constitutionally 
required. In Swann v. Charlotte-Mecklenburg, supra, for ex- 
ample, the Court declined to provide “rigid guidelines” gov- 
erning the appropriateness of busing remedies. It stated only 
that busing was to be limited by factors of time and distance 
which would “either risk the health of the children or sig- 
nificantly impinge on the educational process.” 402 U.S. at 
30-31. Limits on time and distance would vary with many 
factors, “but probably with none more than the age of the stu- 
dents.” Jd. at 31. 
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C. Congressional Power Under § 5 of the Fourteenth 
Amendment 


In light of the Supreme Court’s conclusion that student 
transportation might in some circumstances be a necessary 
feature of a remedial desegregation decree, it is necessary to 
consider whether the limitation on the power of the inferior 
federal courts under the Neighborhood School Act would be 
justified as an exercise of congressional authority under § 5 
of the Fourteenth Amendment. Section D, infra, focuses on 
Congress’ power under Article III, § 1, which is broader in 
this context than § 5. 

Section 5 provides that Congress “shall have power to en- 
force, by appropriate legislation, the provisions of” the Four- 
teenth Amendment, including the Equal Protection Clause, 
which has been held to guarantee all students a right to be 
free of intentional racial discrimination or segregation in 
schooling. Brown v. Board of Education, 347 U.S. 483 (1954). 
The question is whether congressional power to enforce that 
right by appropriate legislation includes authority to limit 
the power of the lower federal courts to award transporta- 
tion remedies generally and specifically in those cases in 
which some transportation is necessary fully to vindicate 
constitutional rights. 

The cases of Katzenbach v. Morgan, 384 U.S. 641 (1966); 
Oregon v. Mitchell, 400 U.S. 12 (1970); City of Rome v. United 
States, 446 U.S. 156 (1980); and Fullilove v. Klutznick, 448 
U.S. 448 (1980) (plurality opinion), firmly establish that the 
§ 5 power is a broad one. Congress may enact statutes to pre- 
vent or to remedy situations which, on the basis of legisla- 
tive facts, Congress determines to be violative of the Consti- 
tution. At the same time, these cases rather firmly establish 
that Congress is without power under § 5 to revise the Court’s 
constitutional judgments if the effect of such revision is to 
“restrict, abrogate, or dilute” Fourteenth Amendment guar- 
antees as recognized by the Supreme Court. 

The limitation on busing remedies contained in the Neigh- 
borhood School Act would be authorized under § 5 of the 
Fourteenth Amendment to the extent that it does not pre- 
vent the inferior federal courts from adequately vindicating 
constitutional rights. The grant of power under § 5 to “en- 
force” the Fourteenth Amendment carries with it subordi- 
nate authority to determine specific methods by which that 
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amendment is to be enforced. As an incident of its enforce- 
ment authority, therefore, Congress may instruct the lower 
federal courts not to order mandatory busing in excess of the 
§ 2(d) limits, so long as the court retains adequate legal or 
equitable powers to remedy whatever constitutional viola- 
tion may be found to exist in a given case. 

Moreover, federal and state courts would probably pay con- 
siderable deference to the congressional fact finding upon 
which the bill is ultimately based in determining the scope 
of constitutional requirements in this area. The Court has 
stated that, so long as it can “perceive a basis” for the con- 
gressional findings, Katzenbach v. Morgan, 384 U.S. at 653, 
it will uphold a legislative determination that a situation ex- 
ists which either directly violates the Constitution or which, 
unless corrected, will lead to a constitutional violation. Sim- 
ilar deference would be appropriate for findings under this 
bill, notwithstanding the somewhat limited hearings which 
were held and the absence of printed reports. It does not ap- 
pear that any particularized research was presented to the 
Senate which might have supported or undermined the spe- 
cific limitations on federal court decrees contained in § 2(d) 
of S. 951. It is likely, however, that the time and distance 
limitations contained in § 2(d) of the bill would serve as le- 
gitimate benchmarks for federal and state courts in the fu- 
ture in devising appropriate decrees. To this extent, the ex- 
ercise of congressional power under § 5 would be fully proper 
and effective. 

Nor does it appear that the Neighborhood School Act would 
be interpreted to “dilute” Fourteenth Amendment rights 
merely because it denies a certain form of relief in the infe- 
rior federal courts or includes certain retroactivity provisions 
in §§ 2(f) and (g). Congress cannot, under § 5, prohibit a fed- 
eral district court from granting a litigant all the relief that 
the Fourteenth Amendment requires. Moreover, the state 
courts would remain open to persons claiming unconstitu- 
tional segregation in education after this bill becomes law, 
and would be empowered—indeed, required—to provide con- 
stitutionally adequate relief. 

Under § 5 Congress cannot impose mandatory restrictions 
on federal courts in a given case where the restriction would 
prevent them from fully remedying the constitutional viola- 
tion. Congressional power to enforce the Fourteenth Amend- 
ment is not a power to determine the limits of constitutional 
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rights. Although it includes the power to limit the equitable 
discretion of the lower federal courts to impose remedial mea- 
sures which are not necessary to correct the constitutional 
violation, the courts must retain remedial authority suffi- 
cient to correct the violation. And although Congress can ex- 
press its view through fact finding, but subject to the limi- 
tations set forth in § 2(d) of the bill, that busing is an 
ineffective remedial tool and that extensive busing is not nec- 
essary to remedy a constitutional violation, it is ultimately 
the responsibility of the courts to determine, after giving due 
consideration to the congressional findings contained in this 
bill, whether in a given case an effective remedy requires the 
use of mandatory busing in excess of the limitations set forth 
in § 2(d) of the bill. 

In sum, Congress, pursuant to § 5, can: (1) limit the au- 
thority of federal district courts to require student trans- 
portation where it is not required by the Constitution; and 
(2) adopt guidelines, based on legislative factfinding, as to 
when busing is effective to remedy the violation, which guide- 
lines will tend to receive substantial deference from the 
courts. Section 5 does not, however, authorize Congress to 
preclude the inferior federal courts from ordering mandatory 
busing when, in the judgment of the courts, such busing is 
necessary to remedy a constitutional violation. This author- 
ity must be found, if at all, in the power of Congress under 
Article ITI, § 1 to restrict the jurisdiction of the lower federal 
courts. 


D. Congressional Power Under Article IIT, § 1 


Congress’ authority to limit the equitable powers of the in- 
ferior federal courts has been repeatedly recognized by the 
Supreme Court. Article III, § 1 of the Constitution provides 
that “[t]he judicial Power of the United States, shall be vested 
in one supreme Court, and in such inferior Courts as the Con- 
gress may from time to time ordain and establish.” See also 
U.S. Const. Art. 1, § 8, cl. 9 (giving Congress power to “con- 
stitute Tribunals inferior to the supreme Court”). It seems a 
necessary inference from the express decision of the Framers 
that the creation of inferior courts was to rest in the discre- 
tion of Congress that, once created, the scope of the court’s 
jurisdiction was also discretionary. The view that, generally 
speaking, Congress has very broad control over the inferior 
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federal court jurisdiction was accepted by the Supreme Court 
in Cary v. Curtis, 44 U.S. (3 How.) 236 (1845), and Sheldon 
v. Sill, 49 U.S. (8 How.) 441 (1850). That view remains firmly 
established today. 

Congress’ power over jurisdiction has been further recog- 
nized, most notably in cases under the Norris-LaGuardia 
Act, to include substantial power to limit the remedies avail- 
able in the inferior federal courts. In Laufv. E.G. Shinner & 
Co., 303 U.S. 323, 330 (1938), the Court upheld provisions of 
the Norris LaGuardia Act which imposed restrictions on fed- 
eral court jurisdiction to issue restraining orders or injunc- 
tions in cases growing out of labor disputes. In two cases un- 
der the Emergency Price Control Act of 1942, the Supreme 
Court recognized the power of Congress to withdraw certain 
cases from the jurisdiction of the inferior federal courts and 
to prohibit any court from issuing temporary stays or in- 
junctions. See Lockerty v. Phillips, 319 U.S. 182 (1943); 
Yakus v. United States, 321 U.S. 414 (1944). 

The provisions of the Neighborhood School Act appear to 
be firmly grounded in Congress’ Article ITI, § 1 power, as in- 
terpreted in Lauf, Lockerty, and Yakus, to control the infe- 
rior federal court jurisdiction. The bill does not represent an 
attempt by Congress to use its power to limit jurisdiction as 
a disguise for usurping the exercise of judicial power. The 
bill does not instruct the inferior federal courts how to de- 
cide issues of fact in pending cases. See United States v. Klein, 
80 U.S. (13 Wall.) 128 (1872). 

Nor does the bill usurp the judicial function by depriving 
the inferior federal courts of their power to issue any rem- 
edy at all. The bill does not withdraw the authority of infe- 
rior federal courts to hear desegregation cases or to issue bus- 
ing decrees, so long as they comport with the limitations in 
§ 2(d) of S. 951. This limited effect on the court’s remedial 
power does not convert the judicial power to hear and decide 
particular cases and to grant relief—into the essentially leg- 
islative function of deciding cases without any power to is- 
sue relief affecting individual legal rights or obligations in 
specific cases. Whatever implicit limitations on Congress’ 
power to control jurisdiction might be contained in the prin- 
ciple of separation of powers, they are not exceeded by this 
bill, which does not withdraw all effective remedial power 
from the inferior federal courts. 
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Neither the text of the bill nor the legislative history ap- 
pears to support the conclusion that the bill requires an au- 
tomatic reversal of any outstanding court order that imposed 
a busing remedy beyond the limits specified in the bill. Such 
an attempt to exert direct control over a court order would 
raise constitutional problems associated with legislative re- 
vision of judgments. E.g., Hayburn’s Case, 2 U.S. (2 Dall.) 
409 (1792) (on petition for mandamus). The “retroactive” ef- 
fect is felt instead through a change in the substantive law, 
in this case the law of remedies, to be applied by courts in 
determining whether to impose or to revise a busing remedy, 
coupled with the grant of authority to the Attorney General 
to seek relief on behalf of a student transported in violation 
of the Act. Upon the Attorney General’s application, the court 
would itself determine whether the busing remedy was con- 
sistent with the Act. The bill, therefore, does no more than 
require the court to apply the law as it would then exist at 
the time of its decision in a “pending” case. See The Schooner 
Peggy, 5 U.S. (1 Cranch) 103 (1801). 

The busing remedy is “pending” and not final to the extent 
that the court has retained jurisdiction over the case or the 
order is otherwise subject to modification by the court in the 
exercise of its equity jurisdiction. See United States v. Swift 
& Co., 286 U.S. 106, 114-15 (1932). Prior to or in the absence 
of relief by the court from a previously imposed busing or- 
der, the parties before the court would be required to con- 
tinue to perform pursuant to the court’s order. Cf. Pennsyl- 
vania v. Wheeling & Belmont Bridge Co., 59 U.S. (18 How.) 
421 (1856). 


E. Constitutionality of § 3()(D) 


Section 3(1)(D) of the bill prohibits the Department of Jus- 
tice from using any appropriated funds to bring or maintain 
any action to require, directly or indirectly, virtually any bus- 
ing of school children. The Department’s authority to insti- 
tute litigation under Title IV of the Civil Rights Act of 1964, 
42 U.S.C. § 2000c-6, against segregated school systems 
would not be diminished. Nor would the federal courts, un- 
der this section, be limited in their power to remedy consti- 
tutional violations. The effect of § 3(1)(D) is only to prohibit 
the Department in the litigation in which it is involved from 
seeking, directly or indirectly, a busing remedy. If the lan- 
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guage and legislative history of the bill, as finally enacted, 
support this interpretation, it would appear that § 3(1)(D) 
would be upheld despite the limitations that it would impose 
on the discretion currently possessed by the Executive 
Branch. 

The limitation would restrict the litigating authority 
presently conferred upon the Department by Title IV to seek 
all necessary relief to vindicate the constitutional rights at 
stake. At least in cases that do not involve the use of federal 
funds by segregated school systems, the Executive’s author- 
ity may be restricted to this limited extent. Because the re- 
striction does not entirely preclude enforcement actions by 
the United States, § 3(1)(D) does not impermissibly limit the 
Executive’s “inherent” authority to remedy constitutional vi- 
olations, to the extent recognized in United States v. City of 
Philadelphia, 644 F.2d 187 (3d Cir. 1980), or New York Times 
Co. v. United States, 403 U.S. 713, 741-47 (1971) (Marshall, 
J., concurring). And because the restriction applies only to 
one remedy and does not preclude the Department from seek- 
ing other effective remedies or prevent the Executive from 
objecting to inadequate desegregation plans, § 3(1)(D) does 
not exceed the congressional power over the enforcement au- 
thority that is granted. 

Where federal funds are provided, § 3(1)(D) would be con- 
stitutional if read to preserve the government’s ability to ful- 
fill its Fifth Amendment obligations by initiating antidis- 
crimination suits, restricting only, and in a very limited 
fashion, the Department’s participation, by seeking a busing 
order, in the remedial phase of such suits. The Department 
would be authorized to seek alternative remedies and to 
comment on the sufficiency of these alternatives. If the al- 
ternative remedies to busing are inadequate in a particular 
case to vindicate the rights at stake, the court would retain 
authority, subject, of course, to the Neighborhood School Act 
provisions, to order a transportation remedy. The Depart- 
ment could be asked to comment on the sufficiency of this 
remedy if ordered by the court. 

Moreover, § 3(1)(D) would not appear to disable the De- 
partment of Justice from seeking a court order foreclosing 
the receipt of federal funding by schools in unconstitution- 
ally segregated school systems in those cases, if any, where 
the court was prevented by the limits contained in the Neigh- 
borhood School Act from issuing an adequate remedy and the 
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administrative agency was precluded from terminating fed- 
eral funds. See Brown v. Califano, 627 F.2d 1221 (D.C. Cir. 
1980). 


F. Due Process Clause 


Finally, both the limitation on the courts under the Neigh- 
borhood School Act and on the Department of Justice under 
§ 3(1)(D) should be upheld if challenged under the equal pro- 
tection component of the Fifth Amendment’s Due Process 
Clause, see Bolling v. Sharpe, 347 U.S. 497 (1954), as a de- 
privation of a judicial remedy from a racially identifiable 
group. These provisions neither create a racial classification 
nor evidence a discriminatory purpose. Absent either of these 
constitutional flaws, the provisions will be upheld if they are 
rationally related to a legitimate government purpose. See 
Harris v. McRae, 448 U.S. 297 (1980). 

As the law has developed, the courts will review statutory 
classifications according to a “strict scrutiny” standard ei- 
ther if they create a racial or other “suspect” classification, 
e.g., Hunter v. Erickson, 393 U.S. 385 (1969), or if they re- 
flect an invidious discriminatory purpose. E.g., Village of Ar- 
lington Heights v. Metropolitan Housing Development Corp., 
429 U.S. 252 (1977); Washington v. Davis, 426 U.S. 229 
(1976); cf. City of Mobile v. Bolden, 446 U.S. 55 (1980) (plu- 
rality opinion). Satisfaction of the strict scrutiny standard 
requires a classification that is narrowly tailored to achieve 
a compelling governmental interest. Neither basis for in- 
voking strict scrutiny appears to be applicable here. 

First, these provisions, unlike the provision found uncon- 
stitutional in Hunter v. Erickson, supra, do not contain a 
racial classification. Mandatory busing for the purpose of 
achieving racial balance is only one of the circumstances in 
which student transportation is placed off limits to Justice 
Department suits or district court orders. The proposals pro- 
hibit Justice Department suits or court orders for the trans- 
portation of students specified distances or away from the 
schools nearest their homes for any reason. Moreover, a 
racial classification would not result even if these provisions 
limited advocacy or ordering of mandatory busing only to 
achieve racial integration. The issue of what sorts of reme- 
dies the Justice Department should advocate or the federal 
district courts should order simply does not split the citizenry 
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into discrete racial subgroups. Cf. Personnel Administrator 
v. Feeney, 442 U.S. 256 (1979). 

Second, there appears to be no evidence of purposeful dis- 
crimination. Whatever might be the arguable impact on 
racial minorities, the legislative history to date contains no 
suggestion of an invidious discriminatory purpose. To the 
contrary, the sponsors and supporters of these measures en- 
dorsed the decision in Brown v. Board of Education, 347 U.S. 
483 (1954), and repeatedly stated their abhorrence of de jure 
segregation in schooling. The proponents rest their support 
of this legislation on the conclusion that busing has been de- 
structive not only of quality education for all students but 
also of the goal of desegregation. Even the opponents of the 
bill did not suggest that any invidious purpose was present. 

Accordingly, the bill will not be subject to review under the 
strict scrutiny standard. Instead, the bill will be reviewed, 
and upheld, under the principles of equal protection, if it is 
rationally related to a legitimate governmental purpose. 
This test is a highly deferential one. It is reasonably clear 
that the defects in busing noted by the proponents of the bill 
and discussed above would suffice to satisfy the minimum 
rationality standard. Moreover, the proponents of these pro- 
visions advanced other rationales to support the measure, 
including that mandatory busing is an excessive burden on 
the taxpayer; that it wastes scarce petroleum reserves; and 
that education is a local matter that should be administered 
on a local level. These reasons appear to be legitimate gov- 
ernmental purposes, and the busing restrictions appear to 
be rationally related to these purposes. 

It should be noted in closing that these conclusions are 
predicated in substantial part on the legislative history of 
this bill to date. Subsequent history in the House or there- 
after could well affect these views. 


Sincerely, 
WILLIAM FRENCH SMITH. 


Constitutionality of Legislation Withdrawing 
Supreme Court Jurisdiction to Consider Cases 
Relating to Voluntary Prayer 


Proposed legislation withdrawing jurisdiction from the Supreme Court to 
consider cases relating to voluntary prayer in public schools and public 
buildings raises difficult and unsettled constitutional questions under the 
separation of powers doctrine. While Congress possesses some power un- 
der the Exceptions Clause of Article III of the Constitution to regulate the 
appellate jurisdiction of the Supreme Court, it may not interfere with the 
core functions of the Supreme Court as an independent and equal branch 
in our system of government. 


The records of the Constitutional Convention, as well as the structure of the 
system of government adopted by that Convention, establish that the Ex- 
ceptions Clause was not intended to allow Congress to intrude upon the 
Supreme Court’s core functions. There is no basis in Supreme Court prece- 
dent, or in long accepted historical practice, for reaching a contrary con- 
clusion. 


Whether a given exception to Supreme Court jurisdiction intrudes upon its 
core functions depends upon a number of factors, such as whether the ex- 
ception covers constitutional or nonconstitutional questions, the extent 
to which the subject is one which by its nature requires uniformity or per- 
mits diversity among the different states and different parts of the coun- 
try, the extent to which Supreme Court review is necessary to ensure the 
supremacy of federal law, and whether other forums or remedies have 
been left in place so that the intrusion can properly be characterized as 
an exception. 


May 6, 1982. 
THE CHAIRMAN OF THE COMMITTEE ON THE JUDICIARY 

UNITED STATES SENATE. 

My DEAR MR. CHAIRMAN: This letter is written to you as 
Chairman of the Committee on the Judiciary. It is written 
in response to a number of earlier inquiries from members 
of your Committee concerning S. 1742, a proposal which 
would withdraw jurisdiction from the Supreme Court to con- 
sider “any case arising out of any State statute, ordinance, 
rule, [or] regulation . .. which relates to voluntary prayers 
in public schools and public buildings.” A second provision of 
the bill would withdraw the jurisdiction of the district courts 


350 


43 Op. A.G. Chairman, Senate Committee on the Judiciary 351 


over any case in which the Supreme Court has been deprived 
of jurisdiction. This bill raises fundamental and difficult 
questions regarding the role of the Supreme Court in our con- 
stitutional system, as well as the power of Congress to de- 
fine and circumscribe that role. The issues involved have 
been the subject of intense scholarly debate, and prominent 
constitutional scholars have differed as to the extent of con- 
gressional power to limit Supreme Court jurisdiction. 

This is perhaps to be expected since the question of con- 
gressional power over the appellate jurisdiction of the 
Supreme Court implicates in a basic way the relations be- 
tween Congress and the Supreme Court, two co-equal 
branches of government. Relations between the different 
branches in our tripartite system are generally governed by 
the doctrine of separation of powers. Neither the Constitu- 
tion nor the decisions of the Supreme Court have attempted 
to define the precise contours of this doctrine. As two astute 
students of our constitutional system have noted: 


The accommodations among the three branches of 
government are not automatic. They are undefined, 
and in the very nature of things could not have been 
defined, by the Constitution. To speak of lines of de- 
marcation is to use an inapt figure. There are vast 
stretches of ambiguous territory. 


Frankfurter & Landis, Power of Congress Over Procedure in 
Criminal Contempts in “Inferior” Federal Courts, A Study in 
Separation of Powers, 37 Harv. L. Rev. 1010, 1016 (1924) 
(emphasis in original). 

The doctrine of separation of powers touches fundamen- 
tally on how the Nation is governed, and, as the Supreme 
Court noted last Term in a separation of powers case, “it is 
doubtless both futile and perhaps dangerous to find any epi- 
grammatical explanation of how this country has been gov- 
erned.” Dames & Moore v. Regan, 453 U.S. 654, 660 (1981). 
In this area more than any other we must heed Justice 
Holmes’ wise admonition that “[t]he great ordinances of the 
Constitution do not establish and divide fields of black and 
white.” Springer v. Philippine Islands, 277 U.S. 189, 209 
(1928) (dissenting opinion). 
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There is no doubt that Congress possesses some power to 
regulate the appellate jurisdiction of the Supreme Court. The 
language of the Constitution authorizes Supreme Court ap- 
pellate jurisdiction over enumerated types of cases “with 
such Exceptions, and under such Regulations as the Con- 
gress shall make.” U.S. Const. Art. III. The Supreme Court 
has upheld the congressional exercise of power under this 
clause, even beyond widely accepted “housekeeping” matters 
such as time limits on the filing of appeals and minimum ju- 
risdictional amounts in controversy. See Ex parte McCardle, 
74 U.S. (7 Wall.) 506 (1869). 

Congress may not, however, consistent with the Constitu- 
tion, make “exceptions” to Supreme Court jurisdiction which 
would intrude upon the core functions of the Supreme Court 
as an independent and equal branch in our system of sepa- 
ration of powers. 

In determining whether a given exception would intrude 
upon the core functions of the Supreme Court, it is necessary 
to consider a number of factors, such as whether the excep- 
tion covers constitutional or nonconstitutional questions, the 
extent to which the subject is one which by its nature re- 
quires uniformity or permits diversity among the different 
states and different parts of the country, the extent to which 
Supreme Court review is necessary to ensure the supremacy 
of federal law, and whether other forums or remedies have 
been left in place so that the intrusion can properly be char- 
acterized as an exception. 

Concluding that Congress may not intrude upon the core 
functions of the Supreme Court is not to suggest that the 
Supreme Court and the inferior federal courts have not oc- 
casionally exceeded the properly restrained judicial role en- 
visaged by the Framers of our Constitution. Nor does such a 
conclusion imply an endorsement of the soundness of some 
of the judicial decisions which have given rise to various of 
the legislative proposals now before Congress. The Depart- 
ment of Justice will continue, through its litigating efforts, 
to urge the courts not to intrude into areas that properly be- 
long to the state legislatures and to Congress. The remedy 
for judicial overreaching, however, is not to restrict the 
Supreme Court’s jurisdiction over those cases which are cen- 
tral to the core functions of the Court in our system of gov- 
ernment. This remedy would in many ways create problems 
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equal to or more severe than those which the measure seeks 
to rectify.! 

With respect to other pending legislation, the Department 
of Justice has concluded that Congress may, within con- 
straints imposed by provisions of the Constitution other than 
Article III, limit the jurisdiction or remedial authority of the 
inferior federai courts. See Letter from William French 
Smith, Attorney General, to Chairman Rodino, House 
Comm. on the Judiciary, concerning S. 951 (May 6, 1982). 
The question of congressional power over lower federal 
courts is quite different from the question of congressional 
power over Supreme Court jurisdiction, and the two issues 
should not be confused. 


I. 


Proponents of congressional constitutional authority to 
limit the Supreme Court’s entire appellate jurisdiction have 
contended that such authority exists under the Exceptions 
Clause of Article III of the Constitution. Article III provides, 
in pertinent part: 


Section 1. The judicial Power of the United States, 
shall be vested in one supreme Court, and in such in- 
ferior Courts as the Congress may from time to time 
ordain and establish. ... 


1 The Department of Justice, in previous Administrations, has consistently 
opposed proposals to restrict Supreme Court jurisdiction. See Limitation of Ap- 
pellate Jurisdiction of the United States Supreme Court: Hearings on S. 2646 
Before the Subcomm. To Investigate the Administration of the Internal Secu- 
rity Act and Other Internal Security Laws of the Sen. Comm. on the Judiciary, 
85th Cong., 2d Sess. 573-74, Pt. 2 (1958) (statement of Attorney General 
Rogers) (“[fJull and unimpaired appellate jurisdiction in the Supreme Court is 
fundamental under our system of government”); Memorandum for the Attor- 
ney General from Assistant Attorney General Malcolm R. Wilkey, OLC (Feb. 
25, 1958) (bills to limit Supreme Court jurisdiction are constitutional but bad 
policy); Memorandum for the Deputy Attorney General from Assistant Attor- 
ney General Tompkins, Internal Security Div. (Feb. 14, 1958) (unconstitu- 
tional); Letter to Sen. James O. Eastland, Chairman, Senate Comm. on the Ju- 
diciary, from Deputy Attorney General Richard Kleindienst (Sept. 4, 1969) (not 
clearly distinguishing constitutional and policy objections); Memorandum for 
the Attorney General from Assistant Attorney General William H. Rehnquist 
(Sept. 16, 1969) (not clearly distinguishing constitutional and policy objec- 
tions); Letter from Assistant Attorney General Alan Parker to Rep. Peter 
Rodino, Chairman, House Comm. on the Judiciary (June 19, 1980) (unconsti- 
tutional); Prayer in Public Schools and Buildings—Federal Court Jurisdiction: 
Hearings on S. 450 Before the Subcomm. on Courts, Civil Liberties, and the Ad- 
ministration of Justice of the House Comm. on the Judiciary, 96th Cong., 2d 
Sess. 11 (1980) (testimony of John M. Harmon, Assistant Attorney General, 
OLC) (unconstitutional). 
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Section 2. The judicial Power shall extend to all 
Cases, in Law and Equity, arising under this Con- 
stitution, the Laws of the United States, and Treaties 
made, or which shall be made, under their Author- 
ity;—to all Cases affecting Ambassadors, other pub- 
lic Ministers and Consuls;—to all Cases of admiralty 
and maritime Jurisdiction;—to Controversies to 
which the United States shall be a Party;—to Con- 
troversies between two or more States;—between a 
State and Citizens of another State;—between Citi- 
zens of different States;—between Citizens of the 
same State claiming Lands under Grants of differ- 
ent States, and between a State, or the Citizens 
thereof, and foreign States, Citizens or Subjects. 


In all Cases affecting Ambassadors, other public 
Ministers and Consuls, and those in which a State 
shall be Party, the supreme Court shall have origi- 
nal Jurisdiction. In all the other Cases before men- 
tioned, the supreme Court shall have appellate Ju- 
risdiction, both as to Law and Fact, with such 
Exceptions, and under such Regulations as the Con- 
gress shall make. (Emphasis added.) 


The language of the Exceptions Clause, italicized above, 
does not support the conclusion that Congress possesses ple- 
nary authority to remove the Supreme Court’s appellate ju- 
risdiction over all cases within that jurisdiction. The concept 
of an “exception” was understood by the Framers, as it is de- 
fined today, as meaning an exclusion from a general rule or 
law. An “exception” cannot, as a matter of plain language, be 
read so broadly as to swallow the general rule in terms of 
which it is defined. 

The Constitution, unlike a statute, is not drafted with spe- 
cific situations in mind. Designed as the fundamental char- 
ter of our political system, its most important provisions are 
phrased in broad and general terms. As eloquently expressed 
by Justice Holmes in Missouri v. Holland, 252 U.S. 416, 433 
(1920): 


[ W Jhen we are dealing with words that also are a con- 
stituent act, like the Constitution of the United 
States, we must realize that they have called into life 
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a being the development of which could not have been 
foreseen completely by the most gifted of its beget- 
ters. It was enough for them to realize or to hope that 
they had created an organism; it has taken a century 
and has cost their successors much sweat and blood 
to prove that they created a nation. The case before 
us must be considered in the light of our whole ex- 
perience and not merely in that of what was said a 
hundred years ago. 


For example, a literal interpretation of Article III as a 
whole would seem to mandate that Congress vest the full ju- 
dicial power of the United States either in the Supreme Court 
or in an inferior federal court. Under such an interpretation, 
Congress could make “exceptions” to the Supreme Court’s 
appellate jurisdiction only if it vested the jurisdiction at is- 
sue either in an inferior federal court or in the Supreme 
Court’s original jurisdiction. This interpretation, which 
would require the conclusion that any measure which en- 
tirely ousted the federal courts from exercising any portion 
of the judicial power of the United States and vested that au- 
thority in state courts would be unconstitutional, is rejected 
by all authorities today.” 

The Constitution contains a number of other pronounce- 
ments which, although seemingly unambiguous and ab- 
solute, have necessarily been interpreted as limited in their 
applicability. See, e.g., Home Building & Loan Ass'n v. Blais- 
dell, 290 U.S. 398 (1934) (Contract Clause); Everson v. Board 
of Education, 330 U.S. 1 (1947) (Establishment Clause); 
Reynolds v. United States, 98 U.S. 145 (1878) (Free Exercise 
Clause); Brandenburg v. Ohio, 395 U.S. 444 (1969) (per cu- 
riam) (Free Speech Clause). The Supreme Court has also rec- 
ognized that even when a statute is otherwise within a power 
granted to Congress by the Constitution, extrinsic limita- 
tions on congressional power contained in the Bill of Rights 
or elsewhere may nevertheless render the statute unconsti- 


2 Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803), established Congress 
has no authority to enlarge the Supreme Court’s original jurisdiction by cre- 
ating “exceptions” to its appellate jurisdiction. In Martin v. Hunter’s Lessee, 14 
U.S. (1 Wheat.) 304, 330-31 (1816), Justice Story argued that, if Congress cre- 
ates any inferior federal courts, it must confer on them the full federal juris- 
diction. The view, however, has never since been accepted by a majority of the 
Supreme Court. 
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tutional. See, e.g., National League of Cities v. Usery, 426 
U.S. 833 (1976) (limitations on Commerce Clause); McCul- 
loch v. Maryland, 17 U.S. (4 Wheat.) 316, 421 (1819) (limi- 
tations on Necessary and Proper Clause). 

In light of these principles of constitutional interpretation, 
the Exceptions Clause may not be analyzed in a vacuum but 
must be understood in terms of Article III as a whole, as ev- 
idenced by the history ofits framing and ratification, its place 
in the system of separation of powers embodied in the struc- 
ture of the Constitution, and its consistency with external 
limitations on congressional power implicit in the Constitu- 
tion and contained in the Bill of Rights. The construction of 
the Exceptions Clause that is most consistent both with the 
plain language of the clause and with other evidence of its 
meaning is that Congress can limit the Supreme Court’s ap- 
pellate jurisdiction only up to the point where it impairs the 
Court’s core functions in the constitutional scheme. 


IT. 


The events at the Constitutional Convention support a 
construction of the Exceptions Clause that would preclude 
Congress from interfering with the Supreme Court’s core 
functions. The Framers agreed without dissent on the ne- 
cessity of a Supreme Court to secure national rights and the 
uniformity of judgments. The Resolves which were agreed to 
by the Convention and given to the Committee of Detail pro- 
vided, simply, that “the jurisdiction [of the Supreme Court] 
shall extend to all cases arising under the Natl. laws: And to 
such other questions as may involve the Natl. peace & har- 
mony.” 2 M. Farrand, Records of the Federal Convention of 
1787, at 46 (rev. ed. 1937). No mention was made of any con- 
gressional power to make exceptions to the Court’s jurisdic- 
tion. The Committee of Detail, charged with drafting a pro- 
vision to implement these Resolves, proposed the language 
of the Exceptions Clause. It seems unlikely that the Com- 
mittee of Detail could have deviated so dramatically from the 
Convention’s Resolves as to have given Congress the au- 
thority to interfere with the Supreme Court’s core functions 
without considerably more attention to the subject at the 
Convention. 


32M. Farrand, Records of the Federal Convention of 1787. 
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This interference is strengthened by the events surround- 
ing the adoption of the Judicial Article by the full Conven- 
tion. In determining the scope of the Court’s jurisdiction, the 
Convention agreed to provisions expressly confirming that 
the jurisdiction included cases arising under the Constitu- 
tion and treaties; but it rejected, by a 6 to 2 vote, a resolu- 
tion providing that, except in the narrow class of cases un- 
der the Court’s original jurisdiction, “the judicial power shall 
be exercised in such manner as the Legislature shali direct.”? 
The Convention thus rejected a clear statement of plenary 
congressional power over the Court’s appellate jurisdiction. 
Nevertheless, on the same day—without any recorded de- 
bate or explanation—the Framers adopted the Exceptions 
and Regulations language now contained in Article III. In 
light of the value placed on the Supreme Court’s appellate 
jurisdiction, as evidenced by the other actions of the Con- 
vention, it seems highly unlikely that the Framers would 
have agreed, without the slightest hint of controversy, to a 
provision that would authorize Congress to interfere with 
the Court’s core constitutional functions. 

There are additional reasons why the iack of controversy 
surrounding the adoption of the Exceptions Clause supports 
the inference that no power to intrude on the Court’s core 
functions was intended. First, the historical materials show 
the great importance which the Framers attached to these 
functions. They envisaged that the Supreme Court was a nec- 
essary part of the constitutional scheme and believed that 
the Court would review state and federal laws for consistency 
with the Constitution.* These sentiments were echoed by the 
authors of The Federalist Papers (J. Cooke ed. 1961), a work 
which is justly regarded as an important guide to the mean- 
ing of the Constitution.® In light of this explicit recognition 
by the Founding Fathers of the Court’s vital role in the con- 
stitutional scheme, it seems unlikely that they would have 
adopted, without controversy, a provision which would ef- 
fectively authorize Congress to eliminate the Court’s core 
functions. 


* See, e.g., 1 M. Farrand, supra, at 124; 2 M. Farrand, supra, at 589. 

5 See, e.g., The Federalist No. 39, at 256 (J. Madison) (J. Cooke ed. 1961) 
(Supreme Court is “clearly essential to prevent an appeal to the sword and a 
dissolution of the compact”); id. No. 80 (A. Hamilton); id. No. 82 (A. Hamilton). 
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A second reason for inferring a more limited construction 
of the Exceptions Clause from the lack of discussion at the 
Convention concerns the compromise agreed to by the 
Framers regarding the establishment of inferior federal 
courts. While the necessity of a Supreme Court was accepted 
without significant dissent among the Framers, there was 
vigorous disagreement over whether inferior federal courts 
should be provided. The Convention first approved a provi- 
sion calling for mandatory inferior federal courts, then struck 
this provision by a divided vote, and finally determined to 
leave to Congress the question whether to establish inferior 
federal courts. The Supreme Court was viewed as a neces- 
sary part of the constitutional structure and was established 
by the Constitution itself; Congress was given no control over 
whether the Court would be created. The inferior federal 
courts, however, were viewed as an optional part of the gov- 
ernment and were authorized but not established by the Con- 
stitution. The decision whether to create them was given to 
Congress. This distinction, and the role explicitly assigned 
to Congress with respect to the inferior federal courts, im- 
plies that the powers of Congress were to be quite different 
with respect to the Supreme Court and the inferior federal 
courts. | 

If the Exceptions Clause authorized Congress to eliminate 
the Supreme Court’s appellate jurisdiction, thus limiting it 
to the exercise of original jurisdiction, the power of Congress 
over the Supreme Court would be virtually indistinguishable 
from its power over inferior federal courts. Just as Congress 
could decline to create inferior federal courts, it could, in the 
guise of creating “exceptions” to the Supreme Court’s appel- 
late jurisdiction, deny the Supreme Court the vast majority 
of the judicial powers which the Framers insisted “shall be 
vested” in the federal judiciary. Congress could not eliminate 
the Supreme Court, but it could reduce it to a position of vir- 
tual impotence with only its limited original jurisdiction re- 
maining. Such an interpretation cannot be squared with the 
stark difference in treatment which the Framers accorded to 
the Supreme Court and the inferior federal courts. Given the 
intensity of the debate regarding inferior federal courts, and 
the compromise arrived at by the Framers, it seems highly 
unlikely that the Convention would have adopted without 
comment a provision which, for most practical purposes, 
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would place the Supreme Court and the inferior federal 
courts in the same position vis-a-vis Congress. 

A third reason to infer a limited construction of the Ex- 
ceptions Clause from the lack of debate accompanying its 
adoption is found in the theory of separation of powers which 
formed the conceptual foundation for the system of govern- 
ment adopted by the Convention. The Framers intended that 
each of the three branches of government would operate 
largely independently of the others and would check and bal- 
ance the other branches. The purpose of this approach was 
to ensure that governmental power did not become concen- 
trated in the hands of any one individual or group, and 
thereby to avoid the danger of tyranny which the Framers 
believed inevitably accompanied unchecked governmental 
power. Indeed, it is not an exaggeration to say that the sin- 
gle greatest fear of the Founding Fathers was tyranny, and 
that concentration of power was, in their minds, “the very 
definition of tyranny.”6 

Essential to the principle of separation of powers was the 
proposition that no one branch of government should have 
the power to eliminate the fundamental constitutional role 
of either of the other branches. As Madison stated in The 
Federalist No. 51, at 349 (J. Cooke ed. 1961): 


[T]he great security against a gradual concentration 
of the several powers in the same department, con- 
sists in giving to those who administer each depart- 
ment, the necessary constitutional means and per- 
sonal motives, to resist encroachments, of the others. 
The provision for defense must in this, as in all other 
cases, be made commensurate to the danger of at- 
tack. 


This basic principle of the Constitution—that each branch 
must be given the necessary means to defend itself against 
the encroachments of the two other branches—has special 
relevance in the context of legislative attempts to restrict ju- 
dicial authority. The Framers “applaud[ed] the wisdom of 
those states who have committed the judicial power in the 
last resort, not to a part of the legislature, but to distinct and 
independent bodies of men.” The Federalist No. 81, at 544 


6 The Federalist No. 47, at 324 (J. Madison) (J. Cooke ed. 1961). 
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(A. Hamilton) (J. Cooke ed. 1961). They believed that, by the 
inherent nature of their power, the legislature wouid tend to 
be the strongest and the judiciary the weakest of the 
branches. This insight is reflected in the very structure of 
the Constitution: the provisions governing the legislature 
are placed first, in Article 1; those establishing and govern- 
ing the Judicial Branch are in the third position, in Article 
III. Madison recognized the great inherent power of the Leg- 
islative Branch in The Federalist No. 48. Drawing exten- 
sively from Jefferson’s Notes on the State of Virginia, Madi- 
son concluded that in a representative republic “[tl]he 
legislative department is every where extending the sphere 
of its activity, and drawing all power into its impetuous vor- 
tex.” The Federalist No. 48, at 333 (J. Cooke ed. 1961). See 
also The Federalist No. 51 (J. Madison) (J. Cooke ed. 1961). 

It was in no sense a derogation on the concept of gover- 
nance responsive to popular will that the Founding Fathers 
desired checks on the power of the legislature they were cre- 
ating. The Acts of Parliament as well as those of the King 
formed the litany of grievances which produced the Revolu- 
tion. The Founding Fathers believed in the voice of the peo- 
ple and their elected representatives and placed substantial 
power in the Legislature. At the same time, however, they 
were acutely sensitive to the rights of individuals and mi- 
norities. Most of them had first-hand experience with per- 
secution. The idea of a written Constitution was precisely to 
place a check on the popular will and, in large part, to re- 
strain the most powerful branch. They crafted a representa- 
tive republic with restraints on the legislature. “An elective 
despotism was not the government we fought for....” The 
Federalist No. 48, at 335 (J. Madison) (J. Cooke ed. 1961), 
quoting Jefferson’s Notes on the State of Virginia (emphasis 
in original). 

The Supreme Court was viewed as a part of this restraint, 
but, nonetheless, inherently as the least dangerous branch. 
Hamilton, in a famous passage from The Federalist No. 78, 
at 522-23 (J. Cooke ed. 1961) eloquently testified to the in- 
herent weakness of the Judicial Branch: 


Whoever attentively considers the different de- 
partments of power must perceive, that in a govern- 
ment in which they are separated from each other, 
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the judiciary, from the nature of its functions, will 
always be the least dangerous to the political rights 
of the constitution; because it will be least in a ca- 
pacity to annoy or injure them. The executive not 
only dispenses the honors but holds the sword of the 
community. The legislature not only commands the 
purse, but prescribes the rules by which the duties 
and rights of every citizen are to be regulated. The 
judiciary on the contrary has no influence over either 
the sword or the purse, no direction either of the 
strength or of the wealth of the society, and can take 
no active resolution whatever. It may truly be said 
to have neither Force nor Will, but merely judgment; 
and must ultimately depend upon the aid of the ex- 
ecutive arm even for the efficacy of its judgments. 


As a consequence of this view, Hamilton believed that it was 
necessary for the judiciary to remain “truly distinct from both 
the legislative and the executive. For I agree that ‘there 
is no liberty, if the power of judging be not separated from 
the legislative and executive powers.” Jd. at 523, quoting 
Montesquieu’s Spirit of the Laws. Thus, he concluded: “The 
complete independence of the courts of justice the is pecu- 
liarly essential in a limited constitution.” The Federalist No. 
78, at 524 (J. Cooke ed. 1961). 

It was in recognition of the inherent weakness of the judi- 
cilary, particularly as contrasted with the inherent power of 
the legislature, that the Framers detetermined to give spe- 
cial protections to the judiciary not enjoyed by officials of the 
other branches. Federal judges were given lifetime positions 
during good behavior, and were protected against diminu- 
tion of salary while in office. The purpose of these provisions 
was largely to provide the judiciary, as the weakest branch, 
with the the necessary tools for self-protection against the 
encroachments of the other branches. 

The notion that the Exceptions Clause grants Congress 
plenary authority over the Supreme Court’s appellate juris- 
diction cannot easily be reconciled with these principles of 
separation of powers. If Congress had such authority, it could 
reduce the Supreme Court to a position of impotence in the 
tripartite constitutional scheme. The Court could be de- 
prived of its ability to protect its core constitutional functions 
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against the power of Congress. The salary and tenure pro- 
tections so carefully crafted in Article III could be rendered 
virtually meaningless in light of the power of the Congress 
simply to eliminate appellate jurisdiction altogether, or in 
those areas where the Court’s decisions displeased the leg- 
islature. It is significant that while the Framers did not fo- 
cus on the Exceptions Clause, they did point to the im- 
peachment power as “a complete security” against risks of “a 
series of deliberate usurpations on the authority of the leg- 
islature.” The Federalist No. 81, at 546 (A. Hamilton) (J. 
Cooke ed. 1961). 

In light of these basic considerations, it seems unlikely 
that the Framers intended the Exceptions Clause to em- 
power Congress to impair the Supreme Court’s core func- 
tions in the constitutional scheme. Even if some of the 
Framers could have intended this, it is improbable that the 
Exceptions Clause could have been approved by the Con- 
vention without debate or controversy, or indeed without any 
explicit statement by anyone associated with the framing or 
ratification of the Constitution that such a deviation from 
the carefully crafted separation of powers mechanisms pro- 
vided elsewhere in the Constitution was intended. Nor does 
it seem likely that the Convention would have developed the 
Exceptions Clause as a check on the Supreme Court in such 
a manner that an exercise of power under the Clause to re- 
move Supreme Court appellate jurisdiction would not return 
authority to Congress, but vest it in the state courts instead. 
Hamilton regarded even the possibility of multiple courts of 
final jurisdiction as unacceptable. The Federalist No. 80, at 
535 (J. Cooke ed. 1961). 


The mere necessity of uniformity in the interpreta- 
tion of the national laws, decides the question. Thir- 
teen independent courts of final jurisdiction over the 
same causes, arising upon the same laws, is a hydra 
in government, from which nothing but contradiction 
and confusion can proceed. 


Thus, unless there is sound and compelling evidence of a con- 
trary interpretation in the decisions of the Supreme Court, 
or in the long-accepted historical practices regarding con- 
gressional control of Supreme Court jurisdiction, it must be 
concluded that the Exceptions Clause does not authorize 
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Congress to interfere with the Court’s core functions in our 
constitutional system. 


Il. 


An examination of the Supreme Court’s cases does not re- 
quire any different interpretation. The Supreme Court has 
provided only inconclusive guidance on the meaning of the 
Exceptions Clause. In Martin v. Hunter’s Lessee, 14 U.S. (1 
Wheat.) 304, 347-48 (1816), the Court noted “the impor- 
tance, and even necessity of uniformity of decisions through- 
out the whole United States, upon all subjects within the 
purview of the constitution.” In the absence of the Supreme 
Court, Justice Story observed, “the laws, the treaties, and 
the constitution of the United States would be different, in 
different states. The public mischiefs that would attend such 
a state of things would be truly deplorable; and it cannot be 
believed, that they could have escaped the enlightened con- 
vention which formed the constitution. . . . [T]he appellate 
jurisdiction must continue to be the only adequate remedy 
for such evils.” Jd. at 348. Similar statements are found in 
the opinions of Chief Justice Marshall, Cohens v. Virginia, 
19 U.S. (6 Wheat.) 264, 415 (1821), and Chief Justice Taney, 
Ableman v. Booth, 62 U.S. (21 How.) 506, 517-18 (1858).’ Al- 
though these cases do not squarely address the question 
whether Congress could constitutionally deprive the Court 
of its core functions, the Court’s language seems strong 
enough to cast considerable doubt, at least by implication, 
on the power of Congress to eliminate Supreme Court juris- 
diction over cases in which a final, uniform, and supreme 
voice is necessary in the guise of creating “exceptions” to that 
jurisdiction. In the words of Chief Justice Taney, the exer- 
cise of such a power would withdraw authority which is “es- 
sential .. . to [the] very existence [of the Federal] Govern- 
ment [and] essential to secure the independence and 
supremacy of [that] Government.” Id. 


7 Cf. the famous statement of Justice Holmes: 


I do not think the United States would come to an end if we lost our power 
to declare an Act of Congress void. I do think the Union would be imper- 
iled if we could not make that declaration as to the laws of the several States. 


O. Holmes, Collected Legal Papers 295—96 (1920). 
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The Supreme Court has, in a number of early cases, re- 
ferred to the power of Congress over its appellate jurisdic- 
tion as being quite broad. For example, in Barry v. Mercein, 
46 U.S. (5 How.) 103, 119 (1847), the Court stated that “[ely 
the constitution of the United States, the Supreme Court pos- 
sesses no appellate power in any case, unless conferred upon 
it by act of Congress; nor can it, when conferred be exercised 
in any other form, or by any other mode of proceeding than 
that which the law prescribes.” See also The Francis Wright, 
105 U.S. 381, 386 (1881); Daniels v. Railroad Co., 70 U.S. (3 
Wall.) 250, 254 (1865); Durousseau v. United States, 10 U.S. 
(6 Cranch) 307, 313-14 (1810); United States v. More, 7 U.S. 
(3 Cranch) 159 (1805); Wiscart v. Dauchy, 3 U.S. (3 Dall.) 
321, 327 (1796). However, every one of these statements is 
dictum; the Court has never held that Congress has the 
power entirely to preclude the Court from exercising its core 
functions. It may also be doubted whether these broad state- 
ments are intended to cover cases in which such an extraor- 
dinary congressional power was exercised. They may instead 
be designed to recognize a broad power which, like the Com- 
merce Clause, is limited by other provisions of the Constitu- 
tion and by the structure of the document as a whole. 

Proponents of the “plenary power” thesis rely most heav- 
ily on the only Supreme Court decision which could be char- 
acterized as upholding a power of Congress to divest the 
Court of jurisdiction over a class of constitutional cases: Ex 
parte McCardle, 74 U.S. (7 Wall.) 506 (1869). At issue in that 
case was the constitutionality of an 1868 statute repealing a 
provision enacted the previous year which had authorized 
appeals to the Supreme Court from denials of habeas corpus 
relief by a circuit court. In a brief opinion which did not dis- 
cuss the scope or implications of the Exceptions Clause, the 
Court upheld Congress’ withdrawal in 1868 of jurisdiction 
under the 1867 law, stating that “the power to make excep- 
tions to the appellate jurisdiction of this court is given by ex- 
press words.” Id. at 514. Despite this broad language, the 
Court suggested that the withdrawal of jurisdiction provided 
by the 1867 law did not deprive the Court of jurisdiction over 
habeas corpus cases that had been conferred by § 14 of the 
Judiciary Act of 1789 (1 Stat. 81). “Counsel seem to have sup- 
posed, if effect be given to the repealing act in question, that 
the whole appellate power of the court, in cases of habeas cor- 
pus, is denied. But this is an error.” 74 U.S. (7 Wall.) at 515. 
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The Court’s dictum regarding alternative procedures for 
Supreme Court review of habeas corpus cases was converted 
into a holding several months later in Ex parte Yerger, 75 
U.S. (8 Wall.) 85 (1869). The petitioner in that case had in- 
voked the Court’s jurisdiction under the Judiciary Act of 
1789, ch. 20, 1 Stat. 73. In holding that it had jurisdiction, 
the Court in Yerger made it clear that the 1868 legislation 
considered in McCardle was limited to appeals taken under 
the 1867 act and upheld the petitioner’s right to Supreme 
Court review under the proper jurisdictional statute. The 
Court noted that the 1868 act did “not purport to touch the 
appellate jurisdiction conferred by the Constitution... .” Id. 
at 105. In doing so, the Court observed that any total re- 
striction on the power to hear habeas corpus cases would “se- 
riously hinder the establishment of that uniformity in de- 
ciding upon questions of personal rights which can only be 
attained through appellate jurisdiction... .” Jd. at 103. Thus, 
within months of the McCardle decision, the Court made it 
clear that McCardle did not decide the question of Congress’ 
power to deprive it of all authority to hear constitutional 
claims in habeas corpus cases. For this reason, while the 
Yerger Court acknowledged that the Court’s jurisdiction as 
given by the Constitution “is . . . subject to exception and reg- 
ulation by Congress,” id. at 102, neither McCardle, nor 
Yerger, nor any other case, constitutes an authoritative 
statement that Congress could deprive the Court of its core 
functions. 


IV. 


Finally, the historical record regarding the authority ac- 
tually asserted by Congress to control the Court’s appellate 
jurisdiction supports, on balance, the construction that the 
Exceptions Clause does not authorize Congress to interfere 
with the Court’s core functions. It is indeed true that Con- 
gress did not in the First Judiciary Act explicitly authorize 
the Supreme Court to exercise the full range of appellate ju- 
risdiction established by Article III. Perhaps the most promi- 
nent category of cases in which the Court was not granted 
statutory jurisdiction was federal criminal cases, which were 
not explicitly brought within the Court’s appellate jurisdic- 
tion until 1889. Although Supreme Court review over these 
cases may have been available in special circumstances, it is 
probably true that most federal criminal cases were not re- 
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viewable by the Supreme Court during this period under the 
terms of the applicable legislation. The Judiciary Act also 
failed to grant the Supreme Court appellate jurisdiction over 
state court decisions striking down state laws as being in- 
consistent with the federal Constitution, or upholding fed- 
eral statutes against constitutional attack. 

The failure of Congress in the First Judiciary Act to pro- 
vide the Court with the full appellate jurisdiction authorized 
under Article III does not undermine the conclusion that 
Congress cannot interfere with the Supreme Court’s core 
functions, for several reasons. First, while Congress did omit 
certain specific categories of cases from the appellate juris- 
diction provisions of the First Judiciary Act, it is noteworthy 
that the first Congress, containing among its members many 
delegates to the Constitutional Convention, recognized the 
Court’s appellate jurisdiction over an extremely broad range 
of constitutional cases. Most significantly, the Court was 
given authority under § 25 of the Judiciary Act (1 Stat. 85) 
to review decisions of state courts striking down federal 
statutes or upholding state statutes against constitutional 
attack. That authority was conferred despite the intense con- 
troversy which it sparked among the states—controversy 
which resulted in state resistance to Supreme Court judg- 
ments and in attempts in Congress, foreshadowing the cur- 
rent attempts to limit the Court’s jurisdiction, to repeal § 25 
of the Judiciary Act. The fact that the Judiciary Act did not 
explicitly recognize jurisdiction over state court decisions up- 
holding the validity of federal laws or striking down state 
laws, or over federal criminal cases, does not undercut the 
position that the Court cannot be divested of its ability to ful- 
fill its essential responsibility under the Constitution. The 
supremacy of federal law, guaranteed by the Supreme Court, 
would not be seriously threatened by state court decisions 
upholding federal laws or striking down state laws on fed- 
eral constitutional grounds. 

Second, the history of Supreme Court appellate review has 
confirmed the importance of its core functions. To the extent 
that any inferences can be drawn from the failure of the First 
Judiciary Act explicitly to recognize the full range of the 
Supreme Court’s appellate jurisdiction over constitutional 
cases, those inferences are subject to refutation by later 
events. The Supreme Court now has appellate jurisdiction 
over all federal cases. Each of the areas of incomplete juris- 
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diction has long since been fulfilled. The vast majority of con- 
stitutional decisions which are on the books today, and which 
affect our national life in many and important ways, have 
been rendered by the Court under a statutory regime which 
included such broad appellate jurisdiction. As Justice Frank- 
furter said in another context, “the content of the three au- 
thorities of government is not to be derived from an abstract 
analysis. ...It is aninadmissibly narrow conception of Amer- 
ican constitutional law to confine it to the words of the Con- 
stitution and to disregard the gloss which life has written 
upon them.” Youngstown Sheet & Tube Co. v. Sawyer, 343 
U.S. 579, 610 (1952) (concurring opinion). The gloss which 
life has written on the Supreme Court’s jurisdiction is one 
which protects the essential role of the Court in the consti- 
tutional plan. 


V. 


As noted at the outset, Congress has substantial author- 
ity over the jurisdiction and power of the inferior federal 
courts. It also is given the power under Article III to regu- 
late the Supreme Court’s appellate jurisdiction in circum- 
stances which do not threaten the core functions of the Court 
as an independent branch in our system of separation of pow- 
ers. Congress may, for example, specify procedures for ob- 
taining Supreme Court review and impose other restraints 
on the Court. But the question of the limits of Congress’ au- 
thority under the Exceptions Clause is an extraordinarily 
difficult one. Thoughtful and respected authorities have 
come to conclusions which differ. 

The legislative process itself is often important in assess- 
ing not only the meaning but also the constitutionality of con- 
gressional enactments. The Court has stated that it must 
have “due regard to the fact that this Court is not exercising 
a primary judgment but is sitting in judgment upon those 
who also have taken the oath to observe the Constitution and 
who have the responsibility for carrying on government.” 
Rostker v. Goldberg, 453 U.S. 57, 64 (1981). 

If Congress considers the subject matter of S. 1742 it may 
wish to do so in light of the principles enunciated above and 
carefully weigh whether whatever action is taken would in- 
trude upon the essential functions of the Supreme Court as 
an independent branch of government in our system of sep- 
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aration of powers. As the Court has stated, “The customary 
deference accorded the judgments of Congress is certainly 
appropriate when . . . Congress specifically considered the 
question of the Act’s constitutionality.” 453 U.S. at 64. 

Ultimately, it is for Congress to determine what laws to 
enact and for the Executive Branch to “take Care that the 
Laws be faithfully executed.” U.S. Const., Art. III, § 3. It is 
settled practice that the Department of Justice must and will 
defend Acts of Congress except in the rare case when the 
statute either infringes on the constitutional power of the 
Executive or when prior precedent overwhelmingly indicates 
that the statute is invalid. Accordingly, should the Depart- 
ment be called upon to defend the constitutionality of this 
bill before the courts, it responsibly could and would do so. 

It is appropriate to note, however, that even if it were con- 
cluded that legislation in this area could be enacted consis- 
tent with the Constitution, the Department would have con- 
cerns as a policy matter about the withdrawal of a class of 
cases from the appellate jurisdiction of the Supreme Court. 
History counsels against depriving that Court of its general 
appellate jurisdiction over federal questions. Proposals of 
this kind have been advanced periodically, but have not been 
adopted since the Civil War. There are sound reasons that 
explain why Congress has exercised restraint in this area 
and not tested the limits of constitutional authority under 
the Exceptions Clause. 

The integrity of our system of federal law depends upon a 
single court of last resort having a final say on the resolu- 
tion of federal questions. The ultimate result of depriving the 
Supreme Court of jurisdiction over a class of cases would be 
that federal law would vary in its impact among the inferior 
courts. State courts could reach disparate conclusions on 
identical questions of federal law, and the Supreme Court 
would not be able to resolve the inevitable conflicts. There 
would also exist no guarantee through Supreme Court re- 
view that state courts accord appropriate supremacy to fed- 
eral law when it conflicts with state enactments. 


Sincerely, 
WILLIAM FRENCH SMITH. 


MEETING THE UNIFORMED MILITARY SERVICES’ 
PAYROLL DURING A PERIOD OF LAPSED 
APPROPRIATIONS 


The Secretary of Defense may meet the August 31, 1982, payroll for the uni- 
formed military services without violating the Antideficiency Act, even 
though there are insufficient appropriated funds remaining in the pay- 
roll account to cover the amounts of social security and federal income tax 
that will be withheld simultaneously with issuance of the paychecks. This 
is because the due date for such withheld sums to be paid into the Trea- 
sury has been adjusted by the Secretary of the Treasury to September 30, 
1982, and there is no legal obligation on the part of any employer to have 
in hand or to transfer to the Treasury any withheld funds until those pay- 
ments are actually due. 


Funds withheld from an employee’s pay are not considered legally trans- 
ferred to the employee at the time a paycheck is issued; therefore, the pro- 
hibition in Article I, § 9, Clause 7, against drawing money from the Trea- 
sury in advance of an appropriation is not implicated by the timely 
issuance of paychecks in this case. 


AUGUST 25, 1982. 
THE SECRETARY OF DEFENSE. 

My DEAR Mk. SECRETARY: By letter of August 23, 1982, to 
Director Stockman of the Office of Management and Budget, 
you have stated that you will take steps to meet the August 
31, 1982, payroll for the uniformed military services if the 
Attorney General reaches certain conclusions regarding the 
legality of meeting the payroll. The purpose of this letter is 
to advise you that I have examined this matter and have con- 
cluded that there are no legal barriers to meeting the pay- 
roll in the manner contemplated. 

The issues presented arise only if the President vetoes the 
enrolled bill, presently before him for his approval or disap- 
proval, which makes government-wide supplemental appro- 
priations for Fiscal Year 1982. If the President vetoes that 
bill and no comparable legislation is enacted before August 
31, 1982, lam informed that unexpended balances in the ten 
regular military pay appropriation accounts will be sufficient 
for military personnel to be paid from those accounts their 
full take-home pay. Although the payroll, as regards take- 
home pay, will thereby be met from appropriated funds, cer- 
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tain questions arise because there will be insufficient ap- 
propriated funds remaining in the appropriation accounts at 
issue which could be paid to the Treasury on August 31, 1982 
to cover the amounts of FICA and federal income tax, total- 
ing, I am advised approximately $652,000,000, that will be 
withheld simultaneously with issuance of the paychecks. 

Under existing regulations issued by the Secretary of the 
Treasury, 26 C.F.R. §§ 31.6302(c)-1 et seg. (1981), there is a 
legal requirement that the $652,000,000 so withheld be 
transferred to the appropriate accounts at the Treasury by 
August 31, 1982. The Secretary of the Treasury has, how- 
ever, determined to adjust that “due date” to September 30, 
1982. Once this change is accomplished by a regulation is- 
sued by the Secretary, a draft of which has been provided to 
me, the $652,000,000 will not have to be paid over to the ap- 
propriate accounts at Treasury until September 30. In addi- 
tion, the Chief Counsel of the Internal Revenue Service has 
informed this Department by letter of August 24, 1982, that 
there is no requirement imposed under federal statutes or 
regulations for an employer, otherwise subject to all of the 
statutory responsibilities imposed by the various provisions 
of the United States Code governing FICA and federal in- 
come tax withholding, to have in hand, or otherwise in es- 
crow at the time paychecks are issued, the amount of funds 
necessary to cover the employer’s responsibilities under 
those statutes.! In other words, there is no legal obligation 
to have in hand or to transfer to the Treasury any funds 
which have been, as an accounting matter, “withheld” from 
an employee’s paycheck until such time as, under pertinent 
Treasury regulations, those payments are actually due at the 
Treasury. 

If there were a legal requirement for you, as Secretary of 
Defense, to transfer to the appropriate accounts at Treasury 
any funds obligated for payment for the taxes involved on 
August 31, then it would be doubtful that the military per- 
sonnel involved could receive their full take-home pay be- 
cause of the superior obligation of the Department of De- 
fense, as an employer under the relevant tax laws, see, e.g., 
Comp. Gen. B-161457 (May 9, 1978), to make timely pay- 
ment into those tax accounts. However, because the Secre- 


1“The United States as an employer is liable for the payment of salaries and 
employment taxes in the same manner as the private sector employer.” Comp. 
Gen. B-161457 at 2 (May 9, 1978). 
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tary of the Treasury will adjust that date to September 30, 
no payment will be due on August 31, 1982. Thus, your De- 
partment will be in the position of a private employer, with- 
out any obligation under the law to set aside or otherwise es- 
crow funds to cover the legal obligation that has in fact been 
accruing throughout the particular pay period involved. In 
short, you have the authority to determine to pay full take- 
home pay to the uniformed military services even in the ab- 
sence of appropriated funds sufficient to cover the taxes on 
that pay. 

You have also raised the question whether a transfer of 
funds has occurred as a matter of law at the time a paycheck 
is issued irrespective of whether the tax liability involved is 
due and payable to the Treasury, so as to implicate the pro- 
hibition in Article I, § 9, Clause 7 of the Constitution that no 
funds be “drawn from the Treasury” in the absence of an ap- 
propriation. By way of example, your Department has pro- 
pounded the following hypothetical: a military officer re- 
ceives gross pay in a specific pay period of $1,000, $200 of 
which is required by law to be withheld from that gross pay 
for FICA and income taxes. Because that officer “earned” 
that $200, with the Secretary of Defense merely acting as his 
“agent” for purposes of paying over that money into the Trea- 
sury at the appropriate time? 

I believe that if the legal obligation to pay into the Trea- 
sury that $200 were the employee’s, concern over this ques- 
tion might have some merit. However, as is made clear by 
26 C.F.R. § 1.31-1(a), an employee in that situation cannot 
be held liable for the failure of his employer to make the req- 
uisite payment. See generally Slodov v. United States, 436 
U.S. 238, 243 & n.4 (1978). Based on that regulation, I con- 
clude that no legal transfer has occured, because the obliga- 
tion to make legally required payments to the Treasury never 
passes to the employee and because the legal obligation on 
the Department of Defense to make the transfer will not ma- 
ture until September 30. I believe that this analysis and con- 
clusion effectively dispose of any suggestion that an obliga- 
tion of funds to be paid over into the FICA and federal income 
tax withholding accounts at Treasury is equivalent to funds 
having been “drawn from the Treasury” under Article I, § 9, 
Clause 7 of the Constitution. See Reeside v. Walker, 52 U.S. 
(11 How.) 272 (1851). 
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The Reeside case is particularly instructive on this consti- 
tutional issue. In that case, the petitioner had secured a 
money judgment against the United States as the result of 
prevailing on a set-off claimed against the United States. The 
petitioner had subsequently brought a mandamus action 
asking that the Secretary of the Treasury be ordered to en- 
ter on the books of the Treasury a credit to him and that the 
credit be paid to him. In denying the petitioner’s right to that 
relief, the Court had occasion to distingush between the en- 
try of a credit to a private person on the books of the Trea- 
sury and the disbursement of the credit under Article I, § 9, 
Clause 7. 

As to the former, the Court stated that “if the verdict 
against the United States [were] to be entered on the books 
of the Treasury Department, the plaintiff would be as far 
from having a claim on the Secretary or Treasurer to pay it 
as now.” This was so, declared the Court, because of “the 
want of any appropriation by Congress to pay this claim. It 
is a well-known constitutional provision, that no money can 
be taken or drawn from the Treasury except under an ap- 
propriation by Congress.” 52 U.S. (11 How.) at 291. I believe 
the Reeside case establishes the distinction between ac- 
counting entries that may acknowledge liability, on the one 
hand, and the paying out from an account in the Treasury of 
funds in the absence of appropriations, an act clearly pro- 
hibited by Article I, § 9, Clause 7. See also 23 Op. Att’y Gen. 
586 (1901). Your obligation to make the payments in issue 
clearly exists, but no transfer of funds to the employee is rec- 
ognized in the law and none has occurred in fact. 

For the same reason, I see no basis to argue that “an ex- 
penditure ... under any appropriation or fund in excess of 
the amount available therein” has been made under the An- 
tideficiency Act, 31 U.S. § 665(a) (1976). Clearly an obliga- 
tion has been incurred, but no funds have even been identi- 
fied, much less transferred, from any account to any other 
account, to make good that obligation,” nor is there any le- 


2 I note that on August 24, 1982, you certified by letter to the Director, Of- 
fice of Management and Budget, that maintaining all uniformed military per- 
sonnel on the payroll during this period in which insufficient appropriations 
will exist to pay their salaries and taxes thereon is consistent with the opin- 
ion of the Attorney General of January 16, 1981, regarding the applicability of 
the Antideficiency Act. 31 U.S.C. § 665(a), to the employment of personal ser- 
vices in excess of that authorized by law during this period. 
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gal requirement that any such transfer occur until Septem- 
ber 30, 1982. 

In conclusion, I believe that the action to be taken by the 
Secretary of the Treasury to adjust the date on which these 
funds must be paid over to the appropriate accounts at Trea- 
sury from August 31 to September 30, 1982, the absence of 
any legal compulsion for the Department of Defense as an 
employer to escrow or set aside funds which will not be due 
until September 30, and the fact that no employee of the De- 
partment of Defense paid pursuant to this transaction can 
legally become obligated to the United States for payment of 
the funds withheld all combine to render legal the issuance 
to those employees of full take-home paychecks on August 
31, 1982. 


Sincerely, 
EDWARD C. SCHMULTS 
Acting Attorney General. 


Assertion of Executive Privilege in Response to 
Congressional Demands for Law Enforcement Files 


It is the policy of the Executive Branch to decline to provide committees of 
Congress with access to or copies of law enforcement files, or materials in 
investigative files whose disclosure might adversely affect a pending en- 
forcement action, overall enforcement policy, or the rights of individuals. 


Congressional assurance of confidentiality cannot overcome concern over 
the integrity of law enforcement files, not only because of concern over 
potential public distribution of the documents by Congress, but because 
of the importance of preventing direct congressional influence on inves- 
tigations in progress. 


It is the constitutional responsibility of the Executive to determine whether 
and when materials in law enforcement files may be distributed publicly, 
and this responsibility cannot and will not be delegated to Congress. 


The principle of executive privilege will not be invoked to shield documents 
which contain evidence of criminal or unethical conduct by agency offi- 
cials, and the documents at issue here have been made available for in- 
spection by congressional staff members to confirm their proper charac- 
terization in this regard. 


NOVEMBER 30, 1982. 
THE CHAIRMAN OF THE SUBCOMMITTEE ON OVERSIGHT AND 

INVESTIGATIONS COMMITTEE ON ENERGY AND COMMERCE 

UNITED STATES HOUSE OF REPRESENTATIVES. 

My DEAR Mr. CHAIRMAN: This letter responds to your let- 
ter to me of November 8, 1982, in which you, on behalf of the 
Subcommittee on Oversight and Investigations of the Com- 
mittee on Energy and Commerce of the House of Represen- 
tatives, continue to seek to compel the production to your 
subcommittee of copies of sensitive open law enforcement in- 
vestigative files (referred to herein for convenience simply as 
law enforcement files) of the Environmental Protection 
Agency (EPA). Demands for other EPA files, including sim- 
ilar law enforcement files, have also been made by the Sub- 
committee on Investigations and Oversight of the Public 
Works and Transportation Committee of the House of Rep- 
resentatives. 

Since the issues raised by these demands and others like 
them are important ones to two separate and independent 
branches of our Nation’s government, I shall reiterate at 
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some length in this letter the longstanding position of the 

Executive Branch with respect to such matters. I do so with 

the knowledge and concurrence of the President. 

As the President announced in a memorandum to the 
heads of all executive departments and agencies on Novem- 
ber 4, 1982, “(t]he policy of this Administration is to comply 
with Congressional requests for information to the fullest ex- 
tent consistent with the constitutional and statutory obliga- 
tions of the Executive Branch... . [E]xecutive privilege will 
be asserted only in the most compelling circumstances, and 
only after careful review demonstrates that assertion of the 
privilege is necessary.” Memorandum from the President to 
the Heads of Executive Departments and Agencies (Nov. 4, 
1982), re: “Procedures Governing Responses to Congres- 
sional Requests for Information,” at 1. Nevertheless, it has 
been the policy of the Executive Branch throughout this Na- 
tion’s history generally to decline to provide committees of 
Congress with access to or copies of law enforcement files ex- 
cept in the most extraordinary circumstances. Attorney Gen- 
eral Robert Jackson, subsequently a Justice of the Supreme 
Court, restated this position to Congress over 40 years ago: 


It is the position of [the] Department [of Justice], 
restated now with the approval of and at the direc- 
tion of the President, that all investigative reports 
are confidential documents of the executive depart- 
ment of the Government, to aid in the duty laid upon 
the President by the Constitution to ‘take care that 
the laws be faithfully executed,’ and that congres- 
sional or public access to them would not be in the 
public interest. 


Disclosure of the reports could not do otherwise 
than seriously prejudice law enforcement. Counsel 
for a defendant or prospective defendant, could have 
no greater help than to know how much or how lit- 
tle information the Government has, and what wit- 
nesses or sources of information it can rely upon. This 
is exactly what these reports are intended to contain. 


40 Op. Att’y Gen. 45, 46 (1941). 
This policy does not extend to all material contained in in- 
vestigative files. Depending upon the nature of the specific 
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files and the type of investigation involved, much of the in- 
formation contained in such files may and is routinely shared 
with Congress in response to a proper request. Indeed, in re- 
sponse to your subcommittee’s request, considerable quan- 
tities of documents and factual data have been provided to 
you. The EPA estimates that approximately 40,000 docu- 
ments have been made available for your subcommittee and 
its staff to examine relative to the three hazardous waste 
sites in which you have expressed an interest. The only doc- 
uments which have been withheld are those which are sen- 
sitive memoranda or notes by EPA attorneys and investiga- 
tors reflecting enforcement strategy, legal analysis, lists of 
potential witnesses, settlement considerations, and similar 
materials the disclosure of which might adversely affect a 
pending enforcement action, overall enforcement policy, or 
the rights of individuals. 

I continue to believe, as have my predecessors, that unre- 
stricted dissemination of law enforcement files would preju- 
dice the cause of effective law enforcement and, because the 
reasons for the policy of confidentiality are as sound and fun- 
damental to the administration of justice today as they were 
40 years ago, I see no reason to depart from the consistent 
position of previous Presidents and attorneys general. As ar- 
ticulated by former Deputy Assistant Attorney General 
Thomas E. Kauper over a decade ago, 


the Executive cannot effectively investigate if Con- 
gress 1S, in a sense, a partner in the investigation. If 
a congressional committee is fully apprised of all de- 
tails of an investigation as the investigation pro- 
ceeds, there is a substantial danger that congres- 
sional pressures will influence the course of the 
investigation. 


Memorandum from Thomas E. Kauper, Deputy Assistant At- 
torney General, Office of Legal Counsel, to Edward L. Mor- 
gan, Deputy Counsel to the President (Dec. 19, 1969), re: 
“Proposed letter from Secretary of the Army Resor to Chair- 
man Rivers re submission of open CID investigative files,” 
at 2. 

Other objections to the disclosure of law enforcement files 
include the potential damage to proper law enforcement 
which would be caused by the revelation of sensitive tech- 
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niques, methods, or strategy; concern over the safety of con- 
fidential informants and the chilling effect on sources of in- 
formation if the contents of files are widely disseminated; 
sensitivity to the rights of innocent individuals who may be 
identified in law enforcement files but who may not be guilty 
of any violation of law; and well-founded fears that the per- 
ception of the integrity, impartiality, and fairness of the law 
enforcement process as a whole will be damaged if sensitive 
material is distributed beyond those persons necessarily in- 
volved in the investigation and prosecution process. Our pol- 
icy is premised in part on the fact that the Constitution vests 
in the President and his subordinates the responsibility to 
“take Care that the Laws be faithfully executed.” U.S. Const., 
Art. II, § 3. The courts have repeatedly held that “the Exec- 
utive Branch has exclusive authority and absolute discretion 
to decide whether to prosecute a case....” United States v. 
Nixon, 418 U.S. 683, 693 (1974). 

The policy which I reiterate here was first expressed by 
President Washington and has been reaffirmed by or on be- 
half of most of our Presidents, including Presidents Jeffer- 
son, Jackson, Lincoln, Theodore Roosevelt, Franklin Roo- 
sevelt, and Eisenhower. I am aware of no President who has 
departed from this policy regarding the general confiden- 
tiality of law enforcement files. I also agree with Attorney 
General Jackson’s view that promises of confidentiality by a 
congressional committee or subcommittee do not remove the 
basis for the policy of nondisclosure of law enforcement files. 
As Attorney General Jackson observed in writing to Con- 
gressman Carl Vinson, then Chairman of the House Com- 
mittee on Naval Affairs, in 1941: 


I am not unmindful of your conditional suggestion 
that your counsel will keep this information “invio- 
late until such time as the committee determines its 
disposition.” I have no doubt that this pledge would 
be kept and that you would weigh every considera- 
tion before making any matter public. Unfortu- 
nately, however, a policy cannot be made anew be- 
cause of personal confidence of the Attorney General 
in the integrity and good faith of a particular com- 
mittee chairman. We cannot be put in the position of 
discriminating between committees or of attempting 
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to judge between them, and their individual mem- 
bers, each of whom has access to information once 
placed in the hands of the committee. 


40 Op. Att’y Gen. at 50. 


Deputy Assistant Attorney General Kauper articulated 
additional considerations in explaining why congressional 
assurances of confidentiality could not overcome concern 
over the integrity of law enforcement files: 


[SJuch assurances have not led to a relaxation of the 
general principle that open investigative files will 
not be supplied to Congress, for several reasons. 
First, to the extent the principle rests on the pre- 
vention of direct congressional influence upon in- 
vestigations in progress, dissemination to the Con- 
gress, not by it, is the critical factor. Second, there is 
the always present concern, often factually justified, 
with “leaks.” Third, members of Congress may com- 
ment or publicly draw conclusions from such docu- 
ments, without in fact disclosing their contents. 


Kauper Memorandum at 3. 


It has never been the position of the Executive Branch that 
providing copies of law enforcement files to congressional 
committees necessarily will result in the documents’ being 
made public. We are confident that your subcommittee and 
other congressional committees would guard such docu- 
ments carefully. Nor do I mean to imply that any particular 
committee would necessarily “leak” documents improperly 
although, as you know, that phenomenon has occasionally 
occurred. Concern over potential public distribution of the 
documents is only a part of the basis for the Executive’s po- 
sition. At bottom, the President has a responsibility vested 
in him by the Constitution to protect the confidentiality of 
certain documents which he cannot delegate to the Legisla- 
tive Branch. 

With regard to the assurance of confidential treatment 
contained in your November 8, 1982, letter, I am sensitive 
to Rule XI, Clause 2, § 706c of the Rules of the House of Rep- 
resentatives, which provides that “[a]ll committee hearings, 
records, data, charts, and files .. . shall be the property of 
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the House and all Members of the House shall have access 
thereto....” In order to avoid the requirements of this rule 
regarding access to documents by all Members of the House, 
your November 8 letter offers to receive these documents in 
“executive session” pursuant to Rule XI, Clause 2, § 712. It 
is apparently on the basis of § 712 that your November 8 let- 
ter states that providing these materials to your subcom- 
mittee is not equivalent to making the documents “public.” 
But, as is evident from your accurate rendition of § 712, the 
only protection given such materials by that section and your 
understanding of it is that they shall not be made public, in 
your own words, “without the consent of the Subcommittee.” 

Notwithstanding the sincerity of your view that § 712 pro- 
vides adequate protection to the Executive Branch, I am un- 
able to accept and therefore must reject the concept that an 
assurance that documents would not be made public “with- 
out the consent of the Subcommittee” is sufficient to provide 
the Executive the protection to which he is constitutionally 
entitled. While a congressional committee may disagree with 
the President’s judgment as regards the need to protect the 
confidentiality of any particular documents, neither a con- 
gressional committee nor the House (or Senate, as the case 
may be) has the right under the Constitution to receive such 
disputed documents from the Executive and sit in final judg- 
ment as to whether it is in the public interest for such docu- 
ments to be made public.! To the extent that a congressional 
committee believes that a presidential determination not to 
disseminate documents may be improper, the house of Con- 


1 Your November 8 letter points out that in my opinion of October 13, 1981, 
to the President, 43 Op. Att’y Gen. 327, 5 Op. O.L.C. 27 (1981), a passage from 
the Court’s opinion in United States v. Nixon, 418 U.S. 683 (1974), was quoted 
in which the word “public” as it appears in the Court’s opinion was inadver- 
tently omitted. See 5 Op. O.L.C. at 29. That is correct, but the significance you 
have attributed to it is not. The omission of the word “public” was a technical 
error made in the transcription of the final typewritten version of the opinion. 
This error will be corrected by inclusion of the word “public” in the official 
printed version of that opinion. However, the omission of that word was not 
material to the fundamental points contained in the opinion. The reasoning 
contained therein remains the same. As the discussion in the text of this let- 
ter makes clear, I am unable to accept your argument that the provision of doc- 
uments to Congress is not, for purposes of the President’s executive privilege, 
functionally and legally equivalent to making the documents public, because 
the power to make the documents public shifts from the Executive to a unit of 
Congress. Thus, for these purposes the result under United States v. Nixon 
would be identical even if the Court had itself not used the word “public” in the 
relevant passage. 
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gress involved or some appropriate unit thereof may seek ju- 
dicial review (see Senate Select Committee v. Nixon, 498 F.2d 
725 (D.C. Cir. 1974)), but it is not entitled to be put in a po- 
sition unilaterally to make such a determination. The Pres- 
ident’s privilege is effectively and legally rendered a nullity 
once the decision as to whether “public” release would be in 
the public interest passes from his hands to a subcommittee 
of Congress. It is not up to a congressional subcommittee but 
to the courts ultimately “to say what the law is’ with respect 
to the claim of privilege presented in [any particular] case.” 
United States v. Nixon, 418 U.S. at 705, quoting Marbury v. 
Madison, 5 U.S. (1 Cranch) 137, 177 (1803). 

I am unaware of a single judicial authority establishing 
the proposition which you have expounded that the power 
properly lies only with Congress to determine whether law 
enforcement files might be distributed publicly, and I am 
compelled to reject it categorically. The crucial point is not 
that your subcommittee, or any other subcommittee, might 
wisely decide not to make public sensitive information con- 
tained in law enforcement files. Rather, it is that the Presi- 
dent has the constitutional responsibility to take care that 
the laws are faithfully executed; if the President believes that 
certain types of information in law enforcement files are suf- 
ficiently sensitive that they should be kept confidential, it is 
the President’s constitutionally required obligation to make 
that determination.” 

These principles will not be employed to shield documents 
which contain evidence of criminal or unethical conduct by 
agency officials from proper review. However, no claims have 
been advanced that this is the case with the files at issue 
here. As you know, your staff has examined many of the doc- 
uments which lie at the heart of this dispute to confirm that 
they have been properly characterized. These arrangements 
were made in the hope that that process would aid in re- 
solving this dispute. Furthermore, I understand that you 
have not accepted Assistant Attorney General McConnell’s 


2 It was these principles that were embodied in Assistant Attorney General 
McConnell’s letters of October 18 and 25, 1982, to you. Under these principles, 
your criticism of Mr. McConnell’s statements made in those letters must be re- 
jected. Mr. McConnell’s statements represent an institutional viewpoint that 
does not, and cannot, depend upon the personalities involved. I regret that you 
chose to take his observations personally. 
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offer to have the documents at issue made available to the 
members of your subcommittee at the offices of your sub- 
committee for an inspection under conditions which would 
not have required the production of copies and which, in this 
one instance, would not have irreparably injured our con- 
cerns over the integrity of the law enforcement process. Your 
apparent rejection of that offer would appear to leave no room 
for further compromise of our differences on this matter. 

In closing, I emphasize that we have carefully reexamined 
the consistent position of the Executive Branch on this sub- 
ject and we must reaffirm our commitment to it. We believe 
that this policy is necessary to the President’s responsible 
fulfillment of his constitutional obligations and is not in any 
way an intrusion on the constitutional duties of Congress. I 
hope you will appreciate the historical perspective from 
which these views are now communicated to you and that 
this assertion of a fundamental right by the Executive will 
not, as it should not, impair the ongoing and constructive re- 
lationship that our two respective branches must enjoy in or- 
der for each of us to fulfill our different but equally impor- 
tant responsibilities under our Constitution. 


Sincerely, 
WILLIAM FRENCH SMITH. 
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